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FILE STAMPED COPY

BEFORE THE
STATE COMMISSION ON JUDICIAL CONDUCT

- INQUIRY CONCERNING
HONORABLE SHARON KELLER
Junce No. 96

- COMMISSION’S FINDINGS, CONCLUSIONS AND
ORDER OF PUBLIC WARNING |

On the 18™ day of June, 2010, the State Commission on Judivial Conduct considered the
Record of the Formal Proceedings involving Judge No. 96, the Honorable Sharon Keller,
Pmidmg Judgn of the Texps Court of Criminal Appeals, Austin, Travis County, Texas. The.
Record included the Special Master’s Findings of Fact srgned o Jmary 19, 2010 by the
Honorable: David A. Berchelmann, Jr., Special Mastor miding, as well as the transcript of the
testimony and the exhibits preseited at the mdwuayhcﬂlagbefamludg: Berchelmann; :

Before taking action on. ﬁmRzeordofthc Formal Proceedings, the Comﬁsionnlsoi

congidered the Nofice of Formal-Proceedings filed with the Commission on February 19, 2009

The Honorable Sharon Keller's Original Verified Answer to.the Notice of Formal Proceeding
of the Texas State Commission on Judicial Conduct filed on March 24, 2009; the Fust Amded
 Notice of Farmal Proceedings filed on June 15, 2009; The Honorable Sharon Keller's Vertfied -
Answer to the First Amended Norzcc of Formal Proceedings of the Texas State Commission on
JudmialCam‘uctand:SpedalExcapﬁonmedonAugust 14, 2009; Examiner's Objections and
Responses to Special Master's Findings of Fact filed on Febnmry 17, 2010; The Honorable

1




Sharon Keller's Objections to the Special Master’s Findings of Fact filed on February 18, 2010;.
The Honorable Sharon Keller's Response to the Examiner's Objections lo the Special Master's
Findings. of Fact filed on June 4, 2010, The Examiner's Reply io Judge Keller's June 4, 2010
‘Response” filed on Junc. 14, 2010; Judge Keller's Surreply to the Examiner's Reply to Judge
Kellar's June 14, 2010 'Responss’ filed on June 15, 2010; and heard extensive oral argument.
from Judge Keller's counsel, Charles A Babecck and Specml Cmmsel Jéhn J. McKetta, 1!1 on,
June:18, 2010, .

After due consideration, the commissian entery the following:

| - RULINGS o |
~ Regarding the Motion for Application of Proper Evidentiary Standard of Respondent, the
Honorable Judge Keller filed on July 31, 2009, and reurged before: the Comumission in The
. Honorable Sharon Keller's Response to the Examiner's Objections to the Spemat Masfer 1
Findmgx of Factfited on June 4, 2010, the Commission DENIES the Motion.

- Regarding Respondem. ihe Honorable Sharon Kelier,t Motiow'io. Strike First. Amended
Notice of Formal Proceedings, Motion to Show Avthority, and Brief in Support ﬁhd ot Jurier 24,
2009, and reurged before the Commiission in The HombleSharon Keller's Responst to the
Examiner's Objections to the. Special Master's Findingx af Fact filed on June, 4, 2010 the
Coxmmssxon Dmms the Motion, : :

Iu:vmwwm Camss:cm

Pursuant to Rule 10¢m).of the: Prwsduml Rules forthe Removal of R@ﬁmnt of Judgw
adoptedandpmmulgatedbyﬁrdetoftheSupme Court of Texas purstiant 1o fts authority under
Article 5, sec. 1-8(11) of the Toxas Constitution, the Commission has careﬁsliy revxcwed and
mnsideredthckspcrtafdxe Special Master with ‘due regard to the observations -of the Special
mummmmoflndmhiwmdmmmmdmthemmm Iis
_thedmymdﬁzefunchonofthe&wmssmnm“,' _
based upon, the. record of the proceedings, the Spechl Master'’s Report, the- -abjections. and
»msponsesteﬂaeSpecmlMamsRepoxtsubmimdbydleEmmmrandmdguKnﬂer,aswcllw
the: arguments of counsel andanyathermatmlspmperly befom ﬂmCummission

FINDINGS or l?ncr

" The Commission makes the following ﬁndings of fact, having been proven by a
preponderance of the evidence: '

1. At all times: relevant hereto, meHonorabla Iudgashmnlicﬂerhasheenthe?rmdmg
Judge of the Texas Coust of Cririinal Appeaia ™. -Q‘;:'_A") and' continues to- perfom: her
jud:cial duties.

mirie the proper disposition of this matter
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Before the United States

Judge Keller was elected to the TCCA in 1994, In 2000 she was elected Presiding Judge,
and in 2006 she was re-clected for ancther six-year term that expires in 2012,

A Texas jury convicted Michael Wayné Rlchard (‘Richard") of capml murder: swmmmg

_from an incident that occurred on- Augustls 1986. He was sentenced to death and went.
through the state and: federal appeals processes. After exhausting his then-availeble =
‘appeals, he was scheduled for execution on Septembes 25, 2007, anytime after 6:00 pm..

On the morning of September 25, 2007, the United States Supreme Court announced that
it would hear the case Baze v, Rees,. wﬁuchmwedﬂ:eiasuewmﬂ{énmdqam‘
drug protocol for lethal injection violated the. Bighth Amendment’s prohibition agains
cruel and unusual purishment. The decision ift Baze would probably impact Texss’s
deaﬂx penaltypmoedum which uses.s: ”i“‘j;‘;,arﬁm dmgprotoeol

’IheTe:maDefender Smm ("TDS"), which representec Rmhm:d,ﬂmshadanlyefew
homtoseakasmyofmchardsaxuwﬁanbaaedonmc Unﬁadsm Snpmeccurt’s
decxstmﬂmtmoming, ﬁ

Because TDS would likeély ask the United States Snpmne Court 1o stay Richard’s
excoution pursuant to the Court's desision in Baze to hear the: lethal injection case

-(asmmgﬁlelowe;com-ts dsdnatﬁrstgrmtastay),TDShadtodosothmughawntof

habeas corpus.
Topmentﬁhabeas‘chﬁnmtheUnﬁedsmesSupthoma'htxg’antﬁustethctaﬂ’

possible state remedics; that is, the United States Supteme Court-will not consider 8 =

habeas. claim—even madesﬂ\pcmltycasewunleaathammasﬁntpMQnﬂw
WS&ZSUSC§22$4

& Comtwouldemncmmderwheﬁmto stay Richard's
. before

muhmbasodonitsdecismnmhearm Rxd\udhadwahaustmatf.“ vel

‘the Texas courts; tharis. hehadtopmem:ased:al injection: argmneattoﬁmTCCA

OnlyaftutheTCCA rejected the claim would Richiard be: abteta mk relief from the:

United States: Suprem:e Coirrt.

Richard's:lawyer’s failurs to raise tho Jethal injection argument to the TCCA. mpmred tiis

abahtyta succzssfullyaskm United States Suprems Caurttostay his execution.

‘The TCCA’s Exccution-day Pmcedmeu call for the assigmnent ofa domgnated -judge to
: beinchargcofemch scheduledcxecuuon mdpmvideasﬁ:llaws c .

i i s o mmarpiont.
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All communications regarding the scheduled execution shall first be
referred to the assigned judge. ‘The term “communications” inchides
pleadings, telephone calls, faxes, e-mmils, and any other means of
communication with the Court. The assigned judge may call a special
conference or gather votes by eelophone, e-mail, £5x, or other form of
communication. _

If the communication includes a request for stay of execution, the assigned
judge shall contact, by any reasonable means, the other members of the
court and request a vote on the motion. to stay. “Reasonable means”
includes calling a special conference and conmtact by electronic:
communication. Non-assigned judges will provide to the assigned judge -

- an adequate means of contact, sich as home and cellular teiephonc '
.mn-nbm or other means of prompt contact. '

The TCCA Emcutxon-day Pmeedum were unwritten until November 2007, when they -
wers put in writing. It js undisputed that the oral policy in effect on Scp&mberzs 2007
wastdenﬁcalmthewnttenprowd!mscrmedmNovmbazm .

Theprocedum setoutinpmgmph I, dxwe wminemcta!alldm:wlmntmﬂm
proceedmg.md]udgaKellcﬂmcwandwasfumumwiﬂ\ﬂmn. ‘

The TCCA Execution-day Procedures are me;va‘i&imby which the TCCA assures that
one judge will be informed about the circumstances of the scheduled exeowtion and will
be available at.all times on execution day up until the event of execution, no-matter iow
late that may occur. The TCCA, Execution-day Procedures were-adopted ‘as pait of the
Court's responsibility for due process, They assure that persons-scheduled 1o be executed
on 4 given day will have access to an open Court:at all times prior to. the event of
execution. The TCCA Execution-day Procedures require that all communieations on that

'daﬁemgudmgﬂwscheduledcmu&mbeﬁmtwfumdwﬂmusmedjudge,sothat

there will ‘be no ‘inconsistency or unintendeéd copsequences int the addressing and
disposmon of those communications. The TCCA Execution-day Procedures had no

" exception for administrative or non-substantive cumxmmxcatiwm. but encompassed all

communications régarding the scheduled execution.

The term: “oommmncatlons” in the TCCA Bmuuon-day Procedures ‘in effect on

-September 25, 2007. inctuded pleadings, telephone calls, faxes, e-mm{s, and other wicans
‘of communication.
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20.
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23.

The TCCA’s Bxecution-day Procedures are a method to assure that no delay or
misdirsction might occur to last-minute communications regarding the scheduled
execution. - Its mandatory “shall” and its encompessing “all communications” are
safeguards to assure that the Court remdins open op-to:the moment of exesution, in case
any issue— slight or great — needs attention befors the irreversible event of. death. Thus,
the TCCA®s Execution-day Pmoedumsareumaansto safeguardagamstmonwus or
improvident execution.

Texas Rule of Appellate Procedm 9.2() provides a8 follows:
(8) With-Whom. A documentis ﬁledﬁiﬁgan;pppgﬂsﬁ court by delivering it fo: -
(1 the sl of the aourt in which the docsment i to be flled;or
(2) ajusﬁee or’judge of that court who is willing to accept delivery, A
justice orjudgawho scoepts delivery must nots on the document the

date and time of delivery, which will be: considered the titne of ﬁlmg,
andmuatpromptlymdittomzcl&k .

'TRAP 9.2(s) provides persons with a legal interest in a proceeding & teans of 86c8ss to

the appellate courts beyond the normal office hours of the court clerks-and the right to be
heard by the clerk or a judge s to the acceptance of u filing after hours.

On the date of e scheduled execution, the TCCA’s Execution-day- Procedures mandated
that cvery communication regarding the day’s scheduled execution be first refomred to the
sssignsd judge. All of ths TCCA judges, mcludmg Judge Kslle, know that Septomber
25, 2007 was-an execution date. : .

On September 25, 2007, JudgaKcHuthﬂmtRichudmmepmschedulodmbe
execumdatﬁ'ﬂﬂpm that evéning..

'Ihe Honmbla Iudgn Chm-yl Johnson wns ﬂw asslgned judgc under mc TCCA’

»day Procedums wag unkxmwn to Rschard’s mpmscntanvea
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30.
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32.-

Judge Johnson and some other TCCA Judges intended to stay at the TCCA on Septem“bu
25, 2007, and remain available until word of the execution was received.

Atll 12 8.0, on September 25, 2007, nxdgexmermwadaooj:yom Base petition

for cettiorari, which the United States Supreme Court had granted, #nd ‘a copy-of the

Kentucky Supreme Court decision’ in Baze. At 11: 13 ., Judge Keller acknowlcdgod
her receipt of the information.”

At'11:29 a.m., on September 25, 2007, TCCA General Counsel Edward Marty (“Marty™)
sent an e-mail to afl of the TCCA judges with the subject line, “Execution Schedule.” In -
the e-mail Marty informed the TCCA judges, mclnding Judge Keller, that, “The [United
States] Supreme Court has just granted cert on two Kentucky cases in which lethal
injection was claimed ta be cruel and unusual . . . I do not know if Michael Wayne
Richard will try to stiry his. gxecuuonformnightwertlns isgueor mwhatcourt." '

At 1:30'p.m., on September 25, 2007, the Honorable Judgs Cathy Cochran informed
memibers of the TCCA; including Judge Keller, and Matty of an kmemethnktumc
Kentucky Supreme Court's unanimuﬂs desxston in Baze. ‘

Members of the TCCA, including Judge Kaller, end Matty were: avare on September 25,

2007 of the UmtedeatcsSupmneCou:t’sdecmontﬁatmomfngrmtmﬁomm .

Baze and to set the casa"for wrgument. .

Members of the TCCA- anﬁmpmd mmcmm counsel would likely attempt some type. .

of filing with: the TCCA based on Baze.

At spproximately 11 40 am., on’ September 25, 2007, TDS. lawyots———mcindmg David

Dow (“Dow”), Greg Wiercioch (“Wiommch”), and ‘Alma Lagards (“Lagarda”)——
pwmczpatodmaconfetmcecaﬂ dwmgwhwhﬂteyﬁrsttﬁscmedthcvnitedm
Supreme Court’s decision that moming. Thase lawyers were workmg in TDS’s Houston
office..

After the 11:40 a.m. call, Dow,  professor of law at the University of Houston and

“TDS’s Litigation Director, instructed Lagarda, 2 junior attomey, to deeft & writ of

prohibitian, a motion for leave to file the writ, a successor applieation for a writ of habeas
corpus, and a motion to stay the execution; based on the United Statés” Supreme Court's

decision to review Kentucky's lethal injoction procedure.

Dow and Wigtcioch focused on a so-called Atking claim that they planncd 1o raxsc,_,
challenging Rxdutd s exsoution based on mental retardation.
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36.
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38.
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40.

41,

‘Dow believed the Atkins claim was a more effective vehicle for obtaining a stay of
execution, especially because the United States Supreme Court had never before

considered the constitutionality of lethal, iﬁjwﬁon

In the early afternoon of September 25, 2007, Marty begandmﬁmg a pmpouedorderfor

the TCCA in anticipstion of Richard’s filing based on Baze. By 3:20 p.m., Marty had

- completed his pmparanonofa di‘aft order dmying relief, if any such filing were to oocur,

The Honorable Judge Tom Price dmﬂ:ed a dissenting opamon in the eveat’ Rwhard 8

anticipated request for stay was denied.

At approximately 2:40 pm., on September 25, 2007, Marty sent an e:mail to-all.of the.

TCCA judges, including Judge Keller, with the subject line, “Michael Wayne:Richard

update.” In the e-mail, Marty informed the TCCA jiidges that the Hartis Courtty District.

Attorney’s Office had just called and informed him that Richard’s lawyers had calied the
Harris County District Attorney’s office.and confirmed that Richard’s lawyers planned to

file a writ of pmhlb:tion and subsequent application on behalf of Richard based on.the
wmmﬂmeforwhichcc:tiomrihadbeengmnmdﬂmmoming Marty promised-to -

koep the judges informed and circulate a copy: u,f,nny plaadmgs when he received them.

Judge Keller left her chanibers ot the TCCA at about 3:45 pim., on Sepmmbar?.s, 2007,
and returned home. Judge Kelier did not retumm to the TCCA that day. Before she left for

the-day, Judge Keller had scen the 2: 40 p:m. o-mail from Marty concenung lmtmpawd

filings on behalf of Richard.

Around 330 p.m., on Septomber 25, 2007, Lagm'da completed her.draft of the peﬁuon of

dlemitofpmhibiuonmdmumDow,andhabnganmmwsew. She: had: not: yet
started working on the other filings. Dow returned the pétition for-a-wait of prohibition to

' ‘Lagardm:toopm andshemmpzmdthudoeumanbwws;;m

United States Su.pmme Court. Hu uum offsred to assist onthe lethal mjecﬁcn olamthat
TDS was preparing on behalf of Richard.

"TDS had computer and/or e-rnail problems that it anticipated would prevent them from
filing with the TCCA by 5:00pm.

At approximately 4:40 p.m., on Septomiber 25, 2007 Dorinda Fox (“Fox™) of TDS called

- the TCCA deputy clerk, Abel Acosta (“Acosta”), and told Acosta that TDS wanted to file




43,

43.

46.

47.

49,

something, that it was running laté and would like to file late. Acosta told Fox that he
would nieed to check with someone, -

Immediately after speaking w:th Fox, Acosta callcd Marty and told him ot’ the teléphone
call from Fox. According to Marty, Acosta said, “[t]hey were havmg troubls’ gntting it

" and want[ed] the Court to stay open late.”

* Marty did not then know that the TCCA’s Execution-day Proccdm'es required that all

communications mgardmg the scheduled éxecution must be first ref’em:dm the ass:gned

judge.

In response to Acosta’s:call, Marty called Judge Keller at her home at-sbout 4:45 p.m.on .
September 25, 2007 looking for direction. Marty recalled telling Judge Keller thni a
representative of Richard’s legal team had asked to kesp the Court open past 5:00 p.m.
Marty thought that Judge Keller might say “yes,” ot at. h:ast something other than “no,”
but Judge Keller said “ne.” ‘She then asked, “Why?” b expl:med that they wanted
toﬁlesomethmg,butﬁwywerenotmﬂy “’l’heywemhsvmgtmub!egemngﬁ.”
said. JudgeKelleragnin responded “no.” She said,“chlomnts-OO p.m

ing Judge said we. -

Based on Judge Kellei's eply, Marty told Asosta. () that tho Presi

_closeatSOOpm md(ﬁ)thatmeCommsn’tgomgwaewptmﬁﬁgnﬁas*oopm L

Amsu called Fox off TDS at approximately 4:48 p.m. on Septéinber 25, 2007 and told
her that he had been told to tell her, “WecmmSOBpm" Fox of TDS asked Acosta if

shecmﬂdtakeﬁleﬁhngtoﬂwComtanddmpnmth a security guard. Acostamp!mdhe

- did not lmow what good that would do beoause a security guard wmxld not aceept it,

At about 5:07 p.m., on September 25, 2007 Melissa Waters (“Waters”) of TDScalled
Acosta to make sure that TDS understood his message. She nsked Acosta to confirm
whether the Court would not accept a late filing, as it had done so on previous. occasions.
She also asked him if TDS could e~mail or fax the ﬁﬁng‘to?the'TCCx&. - '

Acosta fd],d Waters that the decision bad slready-been made not to accept a filing after
5:00.pm. He aléo said that fix or e-mail filings would not be permitted.

Acosta fegu!aﬂy works at the elerk’s office from 8:30 a.m. until 530 p;:n, On September
25, 2007, heplamedlomddidsw,ymﬁeehksuﬁimunﬁ[?mpm. He testified that
if the decision had been his, be would have acceptéd the ﬂhngaﬂers'ﬁﬂpm. and that it

- would have causeéd him no. hardship Acosta belisved that “the decision had been'made”

und that he:had received instructions from Presiding Judge Keller anid that he could not
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‘act differently. He believed he could not talk to a different judge sbout the

communication because it would have been going behind the Presldmg Judgc 8 backand
would have been disloyal to her.

Aoosta knew that a. judge was assxgned for the Richard execution: day, but Acosta did not
know of the Execution-day Procedures or.of any requirement that the commtnication be
first dirocted to the assigned judge. As of September 25,2007, he had never received: any
training concerning the: ‘Execution-day Procedures in his 17 years at thc TCCA.

i Amsta had bean told by Marty or by Judge Keller to refer the eommnmoahan; '
immediately to. Judgn Johnson. the asstgned Judge, e would have doné so.

At approximately 4:59- p.m. on September 25, 2007, Judge Keller called Marty from |
homeandukedhmwhe&nwprmnmﬁwsﬁ:rmepmnsdwduiodwbemomdon‘ .
ﬂlatd!yhadﬁledmyﬂnmgwﬁhﬁmmCAcommmthewhydxﬂedbxm;ﬁan Marty
told Judge. Kellertheyhadnot. ' |

Exther in the 4:45 pam. call or the 4 59 p:m. call; oni. Scptmber 25, 2007 .fudga Keller
asked Marty ‘why the clerk’s staff should ba made to remain after hours for. waycm ‘who
canniot got their work donc on time. - .

Thc TDS did not oomp!ete the 1ethal injection plea.dmgs untxl after 5:00 p.zm whm the
TCCA’s clerk’s office closcs

Fox called Auosta &t approximately 5:56 p:m., on September 25, 2007 and told him;that
_she Wwas headed to the Court to hand-deliver the ﬁlm;oﬁ behalf of Rithard. Anostawld
~Fox, “Don't bother. We're closed.”” Fox also asked, ejther in-the 4:48 p.m. or the 5:56

ted, and she was told no.

p.m. telephone. call, wheﬂ'wr electronic: ﬁhng mlght be at

In her telephom cotrversations wrth Manym Supmbu 25, 2007, Jodge Keiler did not
give Marty any guidance about the Execution-day Procedures. and did:net tell Marty to
direct the TDS mquinu to Judge Johnson, the: assigned judge. Instead, Judge Keller -
addiessed and disposed ‘of the communications from TDS. Both Acosts and Marty
inderstood and treated Judgc Keller’s responises 1o ‘be her decision and their marching

‘orders.. Hence, Acosta.told TDS that, the deeismn not to accept a late filing had already

been mnde

Neither Judgs Johnson nor the other judges who remeined at the Court after 5:00 p.m.

were aware on September 25, 2007, that Richard"s logal tsam had called to ask whiethiet
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60.

61.
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66

filings after 5:00 p.m. conld be accepted. When Judge Johnson left the Coun that

evening, she was “quite surprised™ that nothing had been filed.

If the assigned judge, Judge Johnson, had. learned -of thc TDS commumcaﬁons on -

September 25,2007, she would have accepted the ﬁhng

At the time of her telephone conversations: with Marty on September 25, 2007, Jud'gé
Keller knew and understood that Marty's. calls. wm ‘about the excoution. tl'mt was

» scheduled that evening.

At the time of her telephone' conversations with Marty on September 25, 2007, Jud‘ge '

Keler knew and unduwwod that certiorari had been granted in Baze that morming.

At the tithe of her telephone conversations. with Marty on September: 25, 2007, Judgc o

Keller knew and understood. that the United States Supreme Court’s grant of certioréri
Baze was for the purpose of reviewing whether Kentucky's lethal injection; protocol
violated the cruel and unbsusl plmlskmem” clmde of the- Unitbd Statey: Constimhm

At thc time. of her tqlephme conversations. with

protocol and thart a declsmn in Baze could have ars impwt um:wcunms in Texas, -

At thc time of her telephone can;vmga‘l_ons wlﬁt:muy’on September 25,‘ 200’-1,‘,‘« Judée :
Keller knew and understood that the person:scheduled to be-executed that evening was -

likely to memptmﬁleaménonwpmmmexeemnbasndonﬂmmeinﬂm as

hadbeenbmughttohcuttenﬁonmmzwp.m.e-mmlfmmMmy and she knew that

she therefore might be called ipon lwmmymvmwhdhcrmgmordenynhefm

the event any motions were filed.

At the time of her telephane: conversations with Marty on September 25, 2007, Judge
Keller kncw and understood that représentatives for the person scheduled to be executed

that evening wanted to file somcﬂung with the 'I'CCA.

At the time. of her telephone wnvemtions with Marty on Septcmber 25, 2007, Judge
Keller knew and unidetstood thist the representatives for the person scheduled to be
acecuted that evening were not rcadyfo file with the TCCA by 5:00 p.m. ‘

At the time -of hertewphcnc ccnvexwunns with Marty on Septerber 25, 2007, Judge
Keller knew and understood that the representatives for the person scheduled ‘to be

10

v arty on’ Sepmmbm' 25 2007, Judge
Keller knew and understood that Texas' method of execution used o lethal mjactlnn“




67.

68.

6.

70.
1.

72,

: -

74,

exccuted that evening bad requested that they bie permitted to- file with the 'I‘CCA after

5:00 pm.

At thz time of her telephione conversations with Marty on September 25, 2007, Judge
Keller knew: and understood. that the Execution-day Procedures called for the assigned

judge to remain available after houts to receive last-mirute communmuﬂns regarding

the scheduled execution.

At the time of her telephone conversations with Marty on' September 25, 2007, Judge
Keller knew that she was not the asmgmd;udgem charge: ufthatevenmg‘s schedulud
execution, that. a- specific judge was the assigned judge, and that under-the TCCA

Execution-day Procedures, all communications relating to the: scheduled execution that

evenmgwmrequn'edeo beﬁmtrefemdtoﬂmassi@bdjudga

At the: time of her telephone conversations -with Marty on September: 35, 2007, Judge
Keller did not know whether Acosta or Marty did, or' did not; know applicable
requitements under the Exccution-day Procedures. She knew that she lied never given

training to ¢ither of theny concerning the Execution-day Procedures, and she was unsware

of their having rcce:ved training from any other source.

-On September 25,2007, Judge Kcﬂer did not tell Marty to direct the cmnmmmnons to

lhe assxgied judgc

On' September 25, 200‘7 Judge Keller's duties of nfﬁce mquired het to abldc by the
Exewtmn-dnmecedures

vSepﬁemberzs 2007 mdlmowmgﬁw wnemmgaahclmewon&pmbetﬁ,ww she\

would do.nothing dxﬁ’emnﬂy today

At approximately 6:10 p.m., on Septeraber 25, 2007, TDS faxed w mntlon 10 my
Rmhard s exscution to the United States Supreme Court,

At apmxlmmly 6:22 pum;;,, on September 25, 2007, Mm:y celled: Judge Keller and
described to her several activities; including:the lats effort at or about 5:57 p.m. to file

papeérs on Richard’s tichalf in the Harris County district courts, the efforts on Richard’ s

behalf to.achieve relief in the United States Supreme Court, and the fuct that Richard had

_not yet been cxecuted. As was the case with Judge Keller's 4:45 pm. and 459 pim.

commiunications with: Many, she did. not insist that he comply with the Exmhonday
Procedures durmgtlaeé.Zme -call.

11
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73,

76.

8.

80:

81,

On Septcmbcr 25, 2007, the United States Supreme Court denied Richard’s motion to
stay as stated in a fix at 8:01 p.m.

The failure of the TCCA to-consider and rule on Richard’s application for wlief on
September 25, 2007, compromised his counsel’s efforts in seeking a stay of execunon on
behaif of Richard from the United States Supreme Court

Richard was exccuted by the State of Texas by lethal mjection at 8:23 p.m on Septcmber
25, 2007. ‘

At 8:30 p.m. onSepmbcrzs 2007 Mattycalledludgcl'{nll&minfmmhcrﬁa '

‘Richard had been executed.

79. - Thenext morning, Septomber 26, 2007; Judge. Keller and the vther TCCA jlﬂg% met for

aconferénce. At the end of the mnfefmca,meral of the judges discussed ﬂmrsagpme

that Richard’s lawyers hind not filed anything wﬁh the TCCA based on Bage.

During the September26; 2007 eonseremmdge Coictitan, who was not yet.aware of
Marty’s communications with Judgs Kellet the night before, posed a hypothetical in
which someone called the TCCA before:5:00 p.m., said they waiited to file: somethitig,
but could not get it there before 5:00 p.ni. Judge Cochran’ sposmunwasﬂmmeT‘CCA
should. aﬂaw the late ﬁlmg Other ]udgeaexp:md agreement with: ﬁm“cwpomt.

Tidge Keller was prascnt for that discussion at the Septomber 26, 2007 conference but

did not discloss to the other judiges her communications with Marty the nigh't before; nor

the fact that TDS had called the TCCA concerning requests to fils after 5:00 p.m.

Two days afier Richard’s execution, the United States 8upmnn00uttgrmwdastaym
ﬁchaﬂwnTmnaexecuuon,wmchwassohcduledmtakeplacemTexasonSeptembar
27,2007, TnmerhndﬁbdamoﬁenforstaywithﬂwTCCA, which was denicd.

: A!dlough the TCCA denied the motion for stay, Turner’s filing with the TCCA made him

chgt'blemse&sstayfmmtheﬂnﬁad States Supreme Court. Atapjbrmnmately 10:00
p.m. on the night of Turer’s scheduled exéoution, the Supreme:Court granted the. stay.
Tutmrnstaywasbasedonﬁmsamg&azechimthatkiohnﬂwasmtabletppmmm

'ﬁlcTCCAonS@ptcmbchS 2007,

onommz 2007, the TCCA. granted a:stay inthe Heriberto Chi execntion, which was
schoduled at 6:00 pian. onOctober 3, 2007. Chi’s $tay was based on the exact same Bare

,claim that Richard was not able to preseit to the TCCA on Sﬂptémhér 25, 2007.

12




85.

86.

87.

88.

89.

9l

In April 2008, the United States Supreme Court issued an opnmcm in Baze, ruling thut
Kentucky's method of lethal injection was eonstmnmnnl under the Bighth Ar ‘
the United. States Constitution. .

'BctwecntheumemnﬂlelhxtedStateSSupwmeCourtgwmdmrmmBmon

September 25, 2007 and the time that the United States Suprete Court issued. its opinion
in Baze inApanOGS,Rxchudwns the only: person in the. United Stsxes o be executed,

Journallsts throughott Texas and the nation strongly eriticized Jidge Keller's mmmt i

. the:Richard case on Septembor 25, 2007. as casting public discredit on Judge Kelier, the
 judiciary, and the administration of j justice.

Numcrous complaints were recmved by the Texas Commission on Judimal Conduot

-assetting that Judge Keller's conduct in the Richard case on September 25, 2007 cast

public discredit on the administration of justice in Texas and pu'edommmﬂy asking: that
Judge Keller be sanctioned or removed from office.

Judges af the TCCA ‘received numerous letters &nd exmails refxﬁng o Iudga Keller's
conduct in the Richard case on September 25, 2007, mdommantly assertmg that Judge
Keller be sanctioned or removed from office.

Relatives of Richard filed a civil Iawsuit against Judge. Keller in Federal court, Judge

Keller obtained a dismissal of that civil lawsuit. ‘Part of Judge Ketlér’s defense was based

upon the. doctrine of judicial immunity. Judge Keller stated in her piaadmgs that she “is

entitled to Judu:wl immunity” (i) “fblecause the grant or denial of & stay is: ajndicial dct,

not an:administrative one,” and (if) the TDS: communication that had been brought
sttention onSepmber‘zS 2007 mchvdywasmmnlrequestferam:wf'

Aq a Judge of the TCCA, Judge Kellet was raqumed 1o abide by the TCCA’S Execution-

' dameedrmsonSeptemberlS 2007.

Judge Keller lmew on Septanber 25, 2007 that the TCCA Exwmon—day Procedures: -

required all comnmumications regardmgthcscheduled execution to be first: tefermdw the

assigned judge:

Maxty § telephone: call to Judge Keller at 445 p.m. on. September 25, 2007 was regarding
the scheduled execution that evening.

13




93,
94.‘

9s.

97.

98,

99.

100.

101. On September 25, 2007, Judge Keller mtmt’imally did riot diroct Adosta to relay the 4:45

Judge Keller mtcntlonally did not refer Marty's 4: 45 p, m. communication regardmg the
scheduled execution to the. assxgned judge. , .

Judge Keller’s addressing and cbsposing of the. Scpwmbcr 25, 2007 communications as
described above failed to. comply with the Execution-day Ptoeadum

Judge Keller's addressmg and dlsposmg of the Septanber 25, 2007 communications as
described above interfered with Richard’s access to court.and - nght tu a haanng as
required by law under TRAP 9.2(2).

Judge Keller's. addressmg and disposing of the. Scptember 25, 2007 communications: as

* described above was. afaﬂmmmﬁﬁc&wﬂmmmandﬁghtmahwimas

reqwmd by law under TRAP 9.2(a).

‘OnScptemberzs 2007, MartywaspmaftheTCﬁAwunpmncl rcspenslbleeoall

pine judges. He was subject-to Judge Keller's:direction and control. Marty looked to

_Judge Keller as hmsupewxsor,asﬂmparmte whon:hehad hnmed!ﬂetepomng
- for dimctmn, gmdm or

responsibilitics; and as the person he would - Approas
interpretation of arule.

On Sepmmber 25, 2007, Acosta was part’ of the TCCA court personnel, responmble o all
nine judges. He was subject to dege Kellet s dlmcﬁon and oontr&l

Marty was mking r.hrectlon from Judge Keliqt at’ 4,45 pm. on September 25, 2007
regarding the request from representatives for the person scheduled to be. exemzted that
everiing to file with the TCCA after 5:00 pm.

On Scptember 25 2007, Judge Keller intentionally did not dmect Ma:ty to. relaythe 4 45'

pm. wmmumcatmn to the assigned judge.

P, communication to the asszgnedjudga.

02, Judge Keller’s failure to. direct Marty or Aomto relay the 4:45 p.m. communication to
the assigned judge on September 25, 2007, a8 stated above; failed to requiré or assire’ that
staff subjest to her dirsction and contral comphed with the Exacuﬂon—day Procedm'cs on:

Scptemberi!s 2007,

14




103.

* the Execution-day Procedures on Septer

104.
the. Bmwtwn&y ,

By fanhng to require or assure. that statfsubject to her direction: and contml cump[wd w:th. '
er 25, 2007, Judge Keller interfered with

Rlchard’s accesstacourtandnghtwahmmgasreqmmdhyltwmﬁerTRAIWZ(a)

By faxlmg to reqmrc or assm'e thatstaﬂ’ subject to herdamcﬁon and control: comp!!edvaﬂl
edures on September 25, 2007, IudgeKeﬂerfmle&tomquu‘eﬂw

" staffsubjwttoherdxmuonmdcontmlumdkmhmdmuocomtandng{nma

105..

IDG;e

107.

hemngasmquxred by lawmdcr’IRAF 9.2(d).

Judge Kel!erkncwthat Martysomnmmﬁcaﬂonsatttﬁ pan.on Sepmmberzi 200’7

related to ‘a request by representatives for-the person scheduledtoheaxmtedﬂmt
evenmgtoﬁlcwithtbnTCCAaﬁeriﬁGpm. .

AttlmumzofhcrconnnmﬁoaﬁonswxﬁMa:tyat*Mpm onSBptmtwrZS 2007
Judcheuulmewthatmpmnunvesforﬁcpmonschoduledtobccxemdthu
wmmgwmtedtnﬁlewiﬁatheTCCA,butwmnotreadytoﬁhwiﬂ!theTOCAbySOO,
pm.

At the time of her commumication with Marty at-4:45 p.m. on September 25, 2007 Tudge

Keller was: unaware as 1o the reason ropresentatives for the person scheduled to be

108,

110.

1LL

25, 2007 ‘was intentional conduct not:to accommodate the reques
for the person scheduled to be executed that evening to make: thmr filing after 5:00 p.m.

exccuted that evening wete not ready to ﬂle. with the TCCA by 5:00 p.m.

Judge Keller's first responso-of “no” to Maity's telephon call at 4:45 p.m. on Se piemmber
25, 2007 was mtentional coniduct to cloge the clerk’s. ofﬁm prom
referring the matter to. theasslgned juﬂgg

wpily at 5100 pom. without

fep am'.callat-i 45 'p.m. on'September: '

Tudge Keller's first response of “no” to: Marty”s &

25, 2007 ‘was intéritional conduct:for the clerk’s 6ffice not to accept s filing aftet 5:00
‘pm. for an execution: that was scheduled at 6:00 p m. thiat same weningwiﬁout mfemng*
lﬂxemattu*to the assigned judge. : .

Judgc Keller’s first response of “n0” to Mmy’s tclcphone call at 4:45 p.m. on: Sepmber
t from Tepresentatives |

without referring the maiter to the.assigned judge.

Iudge Keller's second msponse of “no” to Marty's-cxplanation. - - that lawyers for the
person scheduled to be cxecuted that evening wanted to fils something - - was intentional

conduct for the clerk's office not to.accept a ﬁlmg after 5:00 p.m. for an execution that




112,

was scheduled at 6:00 p.m. that same evening without referring the matter mthemigmd . |

Judge.

Judge Keller's second resporise. of “no” to Marty's cxplmtlon - that lawyers for the

' personscheduledtobeexecutedﬂmtevemngwautcdtofﬂesomet!mg but ‘were not

113.

114.

8.

ready- - was intentional conduct for the elerk’s office not to accept a filing after 5 00 p.m.
for an ‘execution that was scheduled at 6:00 p.m. that same évening.

Judge Keller’s second respanse of “no” to Marty’s explanation - - that lawym for the
person scheduled to be executed that evening wanted to file: someﬂ:mg - but were not
ready - - was intentional conduct to deny the request. from representatives for the person
scheduled to be executed that evening to make their filing after 5:00 p.m. without
teferring the matter to the asmgnad judge.

Tudge Keller's call to Martyat 4-59 pim. on Scptsmber 25, 2007 was wx’ﬁful or persistent
conduct to assure closing of the clerk’s office promptty at 5:00- p m. without xcfemngthe
matterto the assigned mdge '

IudgeKeller’scalltoMartyat-i.SS?pm onSep&mBﬂZS,Zﬁmwasmllﬁﬂ oF persistent .
conductthattheclesk’safﬁccnotuwptaﬁllngaﬂ« 5:00 p.m, for-an exctution that was

| scheduled at 6:00 p.m. mthqmwfﬁrmgmpnmwamgnedjudge

1186.

118,

119.

Judgs Keller's call to Marty st 4:59 pn. on September 25, 2007 was willfil or persistent
conduct not to accommodate- the request from representatives for the petsonmheduhdto ‘

'bccxmuwdthatevenmgwmaketheirﬁlmgaﬁers.ﬁo;am.

Judge Kellcr s conduct on September 25, 2007, interfered with Richard’s and his
counsel's apportunity to be heard by the judge assigned to Richml’s exocut:on under the
TCCA's Exccution-day Procedures.

On. Sqatember 25, 2007, Judge Keller gave instriictions ‘to- Marty that had-the effect of
closing any further access by Richard's lawyers to the TCCA. concemirg the. sffort to
obtain & stay of Richard’s execution based on the iegalissuefurwhichﬁwljmtod&am
SupmeCourthadgzmedmmariﬂmtday ‘

'Ihe faxlum of the TCCA ta eomider and mle on Rxchards Stay of Bxeoution on
ised Richard’s counsels- efforts . m scckmg a stay of

. exsoution fmm&ermwdsmesSuprm Court.
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RELEVANT STANDARDS

. Article 5, sec. . I-a(6)A of the Texas Constitution provides, in relevant part, that any justxoc »
or Judgc of the ‘courts established by the Constitution of created by the Legislature may

be removed from office: for “incompetence in performing the duties of the office; willful

violation of the Code of Judicial Conduct, or willful or persistent conduct that i clearly

inconsistent with the proper perfonmance of hils thities ot casts public. discredit-upon the

judiciary or administratien of justice.. Any person holding such office. may be dIamahncd ‘

orcensured, in liey of removal from office, asprowidod byﬂusseotmu.

Article 5, sec. !-a(8) of thé Texas Constitution. pmvndas the Comn

ission’s aiithotity to
take appmpmte action upon a finding of]udwral misconduct, ‘

Rule' 10(m) of the Procsdural Rules for the: Removal or Retirement of Judges,

- promulgated by ‘Order of the Supteme Court of Texas pursuant to- its aurhumy under

4.

Article 5, sec. l-a(11) of the Texas Constitution, provides: “If, after hearing; upon.
considering the record and report of the special master, the Commission finds good cauge -
therefore, by affirmative vote. of six. of its members, it shall recommend to the:Review -

Tribumal the removal, or retirement, . as the case may be; or in the sltemative, the
Commission may dismiss the:case or publicly order'a censure, reprimand, wvmmg. or
udmomtlon vammmmqmdforamnnmdaumofmmvatot; rement.”

Sectmn 33.001(b) of the Texas Government Code defines “willful or persistent conduct
that is clearly inconsistent with.the- proper performance of a judge’s duties” ns, among
other things: “(1) willful, persistent, and unjustifiable’ failure to timely execute the

 business:of the court, considering thequanﬁtyandoomplaxuy ofthe businem, (@) willfal
violation of a provision of the Texas ‘penal statutes or the Cade of Judicial Conduct, 3)
- persistent or willful violation ofmem!mpm:nu!gatcd by the supreme court;. . B

‘ Canon&B(S)nfﬂ:cTemCodeoﬂudieiﬂCmductmqumthntajudgashausccardm
. every pemnwhohasalegulmminapmceedmg,orthapemm’slquar the rightto

be. heard according to. lew. A judge shall tequiré complisnce with this subsection’ by
court personnsl subject to the judpe's: direction and:control.. ,

Canon 3C(1). of the Texas Code of-Judicial Conduct requires that a judge . . . should
cooperste with other judges and court officials in the administration-of court business. -

Canon 3C(2) of the Texas Code of Judicial Conduct requires that a judge should require
staff, court officials and others subject to the judge’s direction and control to-observe the:

standards of fidelity and diligence thek apply to. ﬂ!ejudge mﬂacperfonnmccoflhw

ofﬁcml ‘duties.
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9.

Canon 8B(1) of the Texas Code of Judicial Conduct defines “shall” as used in the Code

as denoting “binding obligations the viclation of which can resiilt in disciplinary sction.”

Canon 8B(2) of the Texas Code of Judicial Conduct defines “should™ as used in the Code
as “relatfing] to aspitational goals and as a statement of what is or is not appropriate
conduct but not as a binding rule under which a judge may be disciplined.” :

CONCLUSIONS REGARDING BINDING OBLIGATIONS

' Judge Keller's failure to follow Texas Couwrt of Criminal Appeals’ Execution-day

Procedures on September 25, 2007, and failure to requite or assure compliance by the

Court of Criminal Appeals General Counsel and clerk staff with respect to Richard’s
nghtmbehcariwﬁsﬁmmwmfulmpemmmtmnductﬂmuchadyincomlmtwi’m :
: ﬂwmperpﬂfommoeofherduuauaamdgcofﬁwﬂomtoanmhﬂAppaIsmdas

the Presiding Judge, it violstion of the: standards set forth in (i) Article 5, sec. 1-a(6)A of

the Texas Constitution; (if) section 33.001(b) of the Texas. Government Codc, and (iii){ ‘
‘Canon'3B(8) of the: Texas Code of Judicial Conduct,

. Judge Ksller’s failure to follow Texes Coutt of Criminal ‘Appeals’ Exccution:day
‘Procedures on September 25, 2007, and failure to require or assure coinpliance by the
Court of Criminal Appeals Geneéral Counsel and clerk staff with respect to Richard's:

right to-be heard, constitutes willful or-persistent conduct that casts public discredit on. the

Jjudiciary or the: sdministration of justice, in violation of the: standards set-forth in (i)

Aticle 5, sec. 1-a(6)A of the Texas Constitution, (i) scction 33.001(b) of the Texas
Government Code, and (iii) Canon 3B(8) of the Texas Code of Judicial Conduct. -

Judge Kellers condat on September 25, 2007, did not accord, Richard access to open

courts or the right to be heard according to faw. Judge Keller's coniduct constitutes

.wﬂmnorpmmemmndwtﬂxatmcMymommntwnmﬂsepmpwpufommwof‘

her duties as angeofmeComtameninalAppcalamdaschmiding }udge,
violation of the:standards set forth.in (i) Article 5, sec. 1-a(6)A of the Texas Co on
(ii) section 33. 001(b) of the Texas. GovmentCode,and(m) Canon ' 3B(8) efthe'l‘exas

Code-of Judma! Conduct.

-Judgo Keller’s conduct en ‘September 25, 2007, did not-accord Richard access to open

caurts or the ngl‘lt to be héard according to faw. Iudgc Keller’s conduct constitutes
willfal or persistent conduct. that casts publfic. discredit on the judiciary or the

administration of justice, in violation of the standards set forth in (i) Article-5,.sec. I- -

a(ﬁ)A of the Texas Constitution, (ii) scction. 33 Mi(b) ‘of the Texas Government que,

and (iii) Canon 3B(8) of ﬂ?e Texas Code of Judicial Conduct.,

18-
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‘CONCLUSIONS REGARDING ASPIRATIONAL GOALS

1. JudgeKeller's conduct on September. Vil 2007 demonstraled a failure to cooperate with

other judges and court officials in the dministration.of court business; contrary to the
aspxmtmnal gouls set forth in Canon 3C(1) of the Texis Code of Fudicial Conduct..

2. Judge Keller's conduict on September. 25, 2007 demonstrated a:failure to require court

staff under her direction and control to observe the standards of fidelity and diligence that
apply to herself, contrary to the asplratmnal goals set forth in Canon 3C(2) of the Texas
Code of Judicial Conduct.

o Ao o o A o R OR R R

In condemnation of the conduct desceibad above that violated Asticle 5, sec. l-a(6)A of

' the Texas Constitution and Canon 3B(8) of the Texas Code of Judicial Conduct, it Is the
Commission’s decision to issue a PUBLIC WARNING to the Honorable Sharon. Keller, Presiding
Judge of the Texas Court of Criminal Appeals, Austin, Travis County, Texas. .

Pursuant to the autbonty contamcd in Article 5, sec. 1-a(8) of the Texas Constitution, it'is.

ordered that Judge Keller’s condhict described above be made. the: subject of a PUBLIC WARMNG
by the Stats Commission on Judicial Conduct.
Finally; the Commission reiterates the lmponmcc of the goals denoted in Canons: 3c()

& (2) of the Texas Code of Judivial Conduct. While aspirational.in application. (see Canon 8B(2)
of the Texas Code of Judicisl Conduct), these Candiis convey a need for open communioation,

congeniality, and collegiality. that dre- especially important to the: function of the State’s appellate .

" courts, and the TCCA in particular. The:Commission strongly-urges that Juedge Keller-and all the
judges of the TCCA reflect on the importance of achieving the goals:stated therein.

| k The Commission takes this action in & continuing effort to protect :puhhc ‘confidence in

~“the judicial system, and to assist the state judiciary in ité- efforts to embody the principles and

‘values:set-forth in.the. Texas Constitution and -ﬂie“Ccde of Judicial Condudt.

Issiied this 1‘ day of July, 2010.
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1 _conttaoed from ruge 1 it sl reconenend to the Review Tribuont the removal, 1 don't see how It n_._uan&.u jodges of snything -
or retirement, 53 the case may be; the aterntive, the  other than that, including a public warning,” Hardwick

censure, recommend removal or retirement, or dismise  commission may dismises the case or publicly orderacenmre,  axys.
the charges. reprimand, warning, or admonition. As further proof that the commission shodld not have:

But Jobhn J. “Miee™ McKettn, the special counsel who "The rule, which was promuigated by the Texss Supreme  based its order on the rule, Wiling argues the rule is notup
prosecuted Keller, thinks the conafibrtion sllows the com  Court, gives the commission more options for sanctions than o dade with the constitufion’s requirements.

mission to teke the action it did. ‘Wilking believes the constihstion sllows. Siate Supreme Court Justice Nathan Hecht says the

Bob Warneke, the commission’s counsei in Keller, says ‘The rule sflows removal, retirement, censure and dis-  court adopted Rule 10(m) in 1982, Hecitt is the only current
the commission's poeition I that the order “spesios foritnelf”  misgal bt siao reprimand, warning or admanition. Acensare  member of the Supresne Court who slso was on the court
He deciines further comment. ia the highest ssnction that the commission can issne, short  when the rule wes adopted.

In its Order of Public Wisning in Jeguivy Coscerning _ of recommending a judge’s removel or retirement; apublic  The rude was not updated 1o reflect changes after a 2005
Homoratie Shavon Kelley, the commission found that Kelle's  reprimand is a higher manction than a public warning; 3 constitutional smendment increased the umher of commis-
conduct on Sept. 25, 2007, fafled to sccord Richard “accessto  public warning is & midlevel sanciion; snd am admoniiion i sion members from 11 o 13.
open courte or the right to be heard according to law” the loweet pubfic sanction, Tiwice in ite July 16 order of public warning, the commis-

The commisslon made the nllowing findings of fact In ite According to Wiling’s emall, Bule 10(x) ls inconaistent  slon quotes the Rude 10{m) requirement that there be six
order: Keller twioe sid “no” when asked whether the CCA  with Texas Constihution Article 5, §1a(%). lo Wiing's view,  affirmative votes for s smction or recommendation to remove:
cleric’s office would remsin open past 5 pan. that dex Keller  the constition controla. ajudge. The 2006 mnendment incyeased the mumber of votzs

from six to seven for such action.

However, the cormmtsslon did not dsclose the vote spif
in Kelfler's cane.

In addition to being out of sync with the constihrtion,
Witing argues the rule is inconsistent with Texas Govern-
riext Codes Chapter 93, the siatute that governs the judicial
conduct commission. Government Code §33.001 defines
“formal proceedings” to mean “the proceedings ordered by
the comniission concerning the public censure, removal, or
relirement of  judge.”

'Wiling believes the comsmission’s public warning in Xelfer
could result in bad brw: She sayn jodges have resigned in Beu
aof diacipine after the commission began formal proceedings
againet them. But now, judges might not agree to accept
resignition i they sre facing 2 lesser sanciion.

What's haxtP

Clisries "Chip” Babcock, Keller’s stinrney and s Jackson
‘Walker partoer tn Daliss snd Houston, k't weighing in on
‘Wiling's ceitiques, but he sxys, “We sre definitely going to
challenge the arder of the commission.”

" Babcock says, “This 1 never happened where the com.
ruimedon has initisted a EE?EER_I

E?EE'E‘B-‘EE McKatts, the special counsel in Keller, befieves the  difierent procédures fir appeais sfter formal and informs!
alangerrenge of possible sanctions than the constitntion does.  copstifution’s ngiage permits the sanction the commingion  proceedings. A public warzing typically foflows informst
As proof thet the rule doss not comport with constihtionsl  pened, He enys Article 5, §1a09 also bacludes bngage  Proceedings, but in Keller's cane, the commission issued &
requirements, she points to a disparily betweenitand s con-  guafhriring the: comminsion to fssue & public admonition, !_.E-laisntu-_g

or g1
votes needed to form & majoeity: She siso noten that the rule  aiditional training or education aftér it investigates a Judge: EEEE_.I._B.E; to ask the
is inconsistent with the Texss Government Code. Bust b3 ormmt-s'ea's beoena e of the pubBe vorptam EEES%?%EE-
Understending the controverey requires reading the  Xaffer cccurred after it opened formal proceedings, notafter  specis] court of review to hear the appesl. Willing says in
. Inguage ofthe rule on which the commission based itsorder e irvestigation. interviewthatin !Bi?&tt&a_!nili i
and of the consiihrtionsl provision. McKeits, » shareholder in Austin's Graves Dougherty  the evidence de novo, amounting to 2 pew trisl

RE&FEEPH&E EEE*EEEE against Kelley, Keller stready hiss had 2 tris] — befiore the

‘Willing coatends in ber email that the fact that the com- aggﬁtnﬂglﬂr aa ppecial

zﬁa&sn the order i the lnguage b Artide 5, mission s never lasued & snction other tm s cenmure  counsel, & had to pay for the firm's expenses in Kaller, which

§1-a(8), which provides that sfter the commission instiies  frflowing a formal proceeding, even by agresment, “Indicaies  totaled about $20,000 0o fir. “Are we going to have to do that
formal proceedings ngainst  juige and sfter aspecid master  that Rule 10(m) is not good suthority for anything.” agin?” Willing esk.

‘heers evidence and issues a report, the commisslon, if i finds Regerdiess of what heppens in the courts, one member

Rﬁngagﬂ.ﬂu&uﬁuﬂ.l&gnﬂ E&#&ﬁi&gglggg
E!ﬂ formal proceedings. That ruls reads  report posted on the comnission’s webaite — feature charts
showing that the options sfter the commission opens formal Mary Alics Rodbins’ e-miaril cidress is

ﬁ?gggsﬂilﬁ proceedings zre to dismine the charges, issue zn order of robbinsQalm.com. She is on Twitter o
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~ No. _%  Clerk of the Com isgion .
: @ Commiscion on Judoctal Conduct

NOTICE OF FORMAL PROCEEDINGS

TO THE HONORABLE SHARON KELLER, PRESIDING JUDGE OF THE TEXAS
COURT OF CRIMINAL APPEALS, AUSTIN, TRAVIS COUNTY, TEXAS:

Pursuant to Soctnon 33 022 of the Texas Government Code and Rule 10 of the Procedural Rules

_ for the Removal or Retirement of Judges, as promulgated by the Texas Supreme Court, this -
NOTICE is hereby given to the Honorable Sharon Keller, Presiding Judge of the Texas Court of

Criminal Appeals, that. formal pmwedmgs have been instituted agamst her, ‘based upon the

following:

FACTUAL AILEGATIONS

1. At all times relevant hcreto, the Honorable Judge Sharon Keller has been the Presxdmg
Judge of the Texas Court of Criminal Appeals (“CCA”). S

A Judge Keller was elected to the CCA in 1994. In 2000 she was elected Prcsxdmg Judge,
and in 2006 she was re-clected for another sxx year term.

3. The CCA's Execut:on-day Procedures provide as follows

A dwngnated ]udge will be assigned to be in charge of each scheduled
‘ cxecunon.

All commmncatmns mgardmg the scheduled execution shall be first
referred to the assigned judge. The term “commucatxons’_’ includes
pleadings, telephone calls, faxes, e-mails, and any other means of
communication with the Court. The assigned judge may call a special
confcrmce or gather votes by telephone, e-mail, fax, or other form of

If the commlmica'tion includes a request for stay of execution, the assigned
~ judge shall contact, by any reasonable means, the other members of the
court and request a vote on the motion to stay. Non-assigned judges will
provide to the assigned judge an adequate means of contact. “Reasonable



10,

11.

12.

means” includes calling a special confamce and oontact by electromc
communication. :

The CCA Execution-day Procedures were unwritten until November 2007, when they
were put in writing. Judge Keller has acknowledged that these procedures were m effect
at aJl dates relevant to this proceeding and that she was famxhar with them. '

On September 25, 2007, Michael Wayne Richard was scheduled to be executed by the
State of Texas. All of the CCA judges, including Judge Keller, were aware that

. September 25, 2007, was an execution date and that Mr. Richard was scheduled to be

executed at 6 p.m. that evening.

At approximately 9 am. on September 25, 2007, the United States Supreme Court '
(“USSC™) announced that it would hear oral arguments in Baze v. Rees (“Baze”) to

- consider whether the method of lethal injection execution in Kentucky constituted cruel
 and unusual pumshment

The designated judge in charge of Mr. Richard’s »execution was the Honorable Judge
Cheryl Johnson. Judge Johnson, CCA General Counsel Edward Marty, and several other
members of the Court intended to stay at the CCA after hours on Septembcr 25, 2007,

‘until word of the executxon was recexved

At 11:29 a.m, on September 25, 2007, Mr. Marty sent an e—mail to all of the CCA Judgcs
with the subject line, “Execution Schedule.” In the e-mail Mr. Marty informed the CCA
Jjudges, mcludmg Judge Keller, that, “The Supreme Court has just granted cert on two
Kentucky cases in which lethal injection was claimed to be cruel and unusual . . . ! do not
know if Michael Wayne Rlchard will try to stay his execution for tonight over thls issue
or in what court.”

At 1:30 p.m. the Honorable Judge Cathy Cochran forwarded the members of the CCA,

including the General Counsel, Judge Keller, and the other judges, the mtemet link to the
Kentw:ky Supreme Court’s unanimous decision in Baze. ' :

All the membem of the CCA, mcludmg the General Counsel, Judge Keller and the other -
judges, werc aware on September 25 of the USSC’s decision that moming to grant
certiorari in Baze and to set the case for later argument. Members of the CCA anticipated
that Mr. Richard’s counsel would likely make some type of filing thh the CCA based on
Baze. :

Mr. Richard was repmcnted by lawyers with the Texas Defender Services (“TDS").
Soon after learning of the decision on September 25 to grant certiorari in Baze, TDS .
began to work on a petltxon to present fo the CCA requesting a stay based on the United -
States constitutional issue pr&ented in Baze, smcc Texas used the same method of lethal
injection as Kentucky. :

In the 'early afternoon, Mr. Marty began drafting a proposed order for the Court in
anticipation of Mr. Richard’s appeal based on Baze,. The Honorable Judge Tom Price
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drafted a dissenting 6pinion in anticipation of Mr. Richard's appeal and circulated the
dissent to the othér judges. ~ '

' At approximately 2:40 p.m., Mr. Marty sent an e-mail to all of the CCA judg&s, including

Judge Keller, with the subject line, “Michael Wayne Richard update.” In the e-mail, Mr.
Marty informed the CCA judges that the Harris County District Attorney’s Office had
just called and informed him that Mr. Richard’s attorneys had called the Harris County
District Attorney's office and confirmed that they (Mr. Richard’s lawyers) planned to file
a writ of prohibition and subsequent application on behalf of Mr. Richard based on the
issue in Baze for which certiorari had been granted that moming. Mr. Marty promised to
keep the judges informed and circulate a copy of any pleudmgs when he received them.

Judge Keller left her chambers at the CCA during the aﬁernoon on September 25, 2007,
to meet a repmrman at her home. Judge Kcller did not return to the CCA that day.

TDS had computet problcms that they anticipated would prevent them from filing the
pleadings with the CCA by 5 p.m. At approximately 4:45 p.m., TDS called the clerk’s
office of the CCA -and requested that it accept their filing a few minutes late. The CCA
deputy clerk, Abel Acosta, told TDS that the clerk’s office closed at 5 p.m,, but that he
would call Mr. Mmy He did so.

In response to Mr. Acosta’s call, Mr, Marty immediately called Judge Keller at her home
and asked her whether the clerk’s office could stay open past 5 p.m.' Judge Keller said

~ “no” and asked “Why?” Mr. Marty replied: “They wanted to ﬁle something, but they

were not ready.” Judge Keller again sud “no.” .
Based on Judge Keller's reply, Mr. Marty dlrected that Mr. Acosta ‘not accept a filing

‘after 5:00 p.m. Mr. Acosta called TDS at approximately 4:48 p.m. and told them that the

clerk’s office would close promptly at 5 p.m. A TDS paralegal told Mr. Acosta that she
would take the filing to the Court and drop it with a seécurity guard. Mr. Acosta replied
he did not know what good that would do because no filing would be accepted after 5
pm. TDS called back and asked if they could e-mail or fax something to the CCA. Mr..
Acosta told them that the decision had already been made not to accept a filing after 5
p.m. TDS called Mr. Acosta shortly before 6:00 p.m. and told him that they were headed
to the Court to hand deliver the pleadings on behalf of Mr. Richard. Mr. Acosta told TDS
not to bother, because no one was there to accept the filing, :

At the time of her telephone conversation with Mr. m, Judge Kellm" knew and‘ _

understood that (i) Mr. Marty’s call was about Mr. Richard, (ii) Mr. Richard was

scheduled to be exccuted at 6 p.m. that evening, (iii) certiorari had-been granted in Baze

that morning, (iv) a filing by Mr. Richard’s lawyers based on the issue in Baze had been
anticipated, (v) Mr. Richard's lawyers wanted to file something with the CCA, (vi) Mr.
Richard’s lawyers were not ready to file with the. CCA by 5 p.m., and that (vii) Mr.
Richard’s lawyers had requested that they be permitted to file after 5§ p.m. In addition,

"' Mr. Marty recalls telling Judge Keller “they wanted the Court to stay open late,” or “they want 1o hold the court
open.” Judge Keller, however, claims that Mr, Mmynfmudtothederk.soﬁice,nottthmm,mdlhatheasked
herthespecnﬁcquuuonofwhcthcttheclerk’aofﬁoeshyedopcnputipm '
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Judge Keller knew that it had been common in the past to receive late pleadings oﬁ
execution days after the clerk’s office closed, and she knew that the Execution-day

. Procedures called for the designated judge to remain available after hours to receive last-

minute communications regarding the scheduled execution.

On September 25, 2007, Judge Keller also knew that she was not the designated judge in.
charge of Mr. Richard’s scheduled execution. Further, she knew that Judge Johnson was

the designated judge and that, under the CCA Execution-day Procedures, all
communications relating to the scheduled execution of Mr. Rlchard were required to be
first referred to Judge Johnson,

Although Judge Keller knew that the communication relayed to her by Mr. Marty related
to the scheduled execution, she disregarded the CCA's Execution-day Procedures. Her-
response to Mr. Marty failed to direct that he relay the communication to the designated
judge, Judge Johnson, who was responsible for the handling of Mr. Richard’s case and

~ who remained present at the court after 5:00 p.m. to await any filings with the Court. -
Instead, Judge Keller gave instructions to Mr. Marty that had the effect of closing any

further access by Mr. Richard's lawyers with the CCA conceming the effort to obtain a -
stay of Mr. Richard's execution based on the legal issue for which the USSC had g\-nnted
certiorari that very day.

At approxxmately 5 p.m., Judge Keller called Mr. Marty from her home and asked him

‘whether Mr. Richard’s lawyers had filed anything with the CCA. Mr. Marty told Judge

Keller they had not.

Judge Keller did not refer Mr. Marty or hls mquma to Judge Johnson, the assigned
judge. Neither Judge Johnson nor the other judges who remained at the Court after 5
p.m. were aware that Mr. Richard’s lawyers had called to ask whether filings after 5 p m.
could be accepted. ‘ A

Mr. Richard was executed by the State of Texas by lethal mjecuon at approximately 8 20
p.m. ot Septembcr 25,2007,

The next moming, September 26, 2007 Judge Keller and the other CCA judges met for
their weekly conference. At the end of the conference, several of the judges discussed
their surprisc that Mr. Richard’s lawyers had not filed anything with the CCA based on
Baze. Judge Cochran, who was.not yet aware of Mr. Marty's communications with Judge
Keller the night before, posed a hypothetical in which someone called the clerk's office
before 5 o'clock, said they wanted to file something, but could not get it there before 5

- p-m. Judge Cochran’s position was that the CCA should allow the late filing. Judge

Keller simply responded, “The Clerk’s office closes at 5 p.m.; it’s not a policy, it's a
fact.” Judge Keller did not disclose to.the other judges her communications with Mr,
Marty the night before, nor the fact that Mr, Richard's lawyers had called the CCA to ask
whether filings after 5 p.m. could be accepted.

Two days after Mr. RJchard’s execution, the USSC granted a stay in the Carlton Turner
execution, which was schedu]ed to take place in Texas on September 27, 2007. Mr.
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Turner had filed a motion for stay with the CCA, which was denied. Although the CcCA
denied the motion for stay, Mr. Tumer's filing with the CCA made him eligible to seck a
stay from the USSC. At approximately 10:00 p.m. on the night of Mr. Turner's scheduled

* execution, the USSC granted the stay. Mr. Tumner’s stay was based on the exact claim

that Mr. Richai'd was not able to present to the CCA on September 25,2007.

On October 2, 2007, the CCA granted a stay in the Hmberto Ch1 execution, which was
scheduled at 6 p.m. on October 3, 2007. Mr. Chi's stay was based on the exact claim
that Mr. Rmhard was not able to present to the CCA on September 25, 2007.

Following the stay by the USSC in Baze at 9:00 a.m. on September 25, 2007, Mr.
Richard was the only person in the United States to be executed during the 6 months prior
to the USSC's April 2008 decision in Baze, after full briefing and oral argumeat, that
lethal injection was constitutional under the United States Constitution.

Journalists throughout Texas and the nation have weighed in on the Richard case, and the :
response has been overwhelmingly negative. ' .

° The Houston Chronicle began an editorial this way: ‘fThe cvents

of Sept. 25 have put a stain on Texas justice that can only be cleaned by

the removal of Chief Justice Sharon Keller from the Texas Court of

Criminal Appeals.” The editorial went on to describe Judge Keller’s

actions as “legally inexcusable,” “mind bogglmg,"' and a “miscarriage of
v justioe ”

. Desa-ibing the event as “\mconscionable,” an ‘editorial in the
Dallas Morning News concluded this way: “Hastening the death of a man,.
even a bad one, because office personnel couldn’t be bothered to bend
burcaucratic procedure was a breathtakingly petty act and evinced a relish
for death that makes the blood of decent people run cold.”

. " An editorial in the Austin American Statesman said, “Keller's court
has consistently failed its duty to ensure the integrity of capital trials and
death sentences.” Referring specifically to the Richard mcxdent. *“That
cold-hearted response drew international criticism of  Keller and the
court.” And, “it is abundantly clear that Keller and her court have been
more concerned with process than justice.”

e  The Waco newspaper said this:. “Sharon Keller, presiding judge of
the Texas Court of Criminal Appeals, shamed the state by deciding that 20
minutes of her tnne was more jmportant that a last minute appeal for a
man on dcath row.”

e The Fort Worth Star-Telegram noted that the Texas Court of
Criminal Appeals under Judge Keller had been “derided” and “scolded” in -
the past. “But for sheer myopia, it’s hard to top Keller’s refusal to keep
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the court open long enough to accept an emergency appea] ﬁom a Death
,Row inmate about to be executed.”

¢ Michael Hall, writing for Texas Manthly, said this: “When a
man’s life is on the line - to say nothing of the U.S. Constitution — our top . -

- criminal judge should behave like one: with prudence, fairness, and a calm
hand. It's time for Keller to go.”

. National reporters too have taken note of the controversy. Raiph

. Blumenthal of the New York Times, commented that Judge Keller, “is the
target of a rising national outery after turning away that last appeal of a
death row inmate because the rushed filing was delayed past the court’s 5
p.m. closing time.” In USA Today, Kevin Johnson wrote about the
Richard case, describirig the “frenzied, behind-the-scenes legal fight that
led to intense criticism of Texas courts and confusion about the actions of
the nation’s highest court.”

Judge Keller's current term in office expires in 2012.
At the 4time‘ of this notice Judge Keller continues to perform judicial duties.
RELEVANT STANDARDS '

Article S, Section 1-a(6)A of the Texas Constitution provides, in relevant part, that any
justice or judge of the courts established by the Constitution or created by the Legislature
may be removed from office for “incompetence in performing the duties of office, willful
violation of the Code of Judicial Conduct, or willful or persistent conduct that is clearly
inconsistent with the proper performance of his dut:cs or casts public discredit upon the
judiciary or adm:mstratlon of justice.”

Article 1, Section 13 of the Texas Constitution, prov:des, in relevant part, that “All courts .

shall be open, andeverypascmformm}urydonemm,mhnslands,goods,pmonor
reputanon, shall havc remedy by due course of law.” :

Canon 2A of the Texas Code of Judicial Conduct requires that a judge shall comply with
the law and should act at all times in a manner that promotes public confidence in the
integrity and nnpartmhty of the judiciary.”

Cannon 3B(8) of the Texas Code of Judicial Conduct requires that a Judgc shall accord to
every person who has a legal interest in a proceeding, or that person’s lawyer, the right to
be heard according to law.

CHARGE 1
Judge Keller's willful and persistent failure to follow CCA's Execution-day Procedures on

September 25, 2007, constitutes wxllﬁﬂ or persistent conduct that is clearly inconsistent with the



proper performance of hcr duties as Presiding Judge, in wolauon of the standards set forth in (i)
Artmle 5, Section 1-a(6)A of the Texas Constitition, (ii) Canon 2A of the Texas Code of Judicial
Conduct, (iii) Article 1, Section 13 of the Texas Const:tut:on, and (1v) Cannon 3B(8) of the
Texas Code of Judicial Conduct . 1

CHARGE I

Judge Keller's willful and persistent failure to follow CCA's Execution-day Procedures on
September 25, 2007, constitutes willful or persistent conduct that casts public discredit on the
judiciary or the administration of justice, in violation of the standards set forth in (i) Article 5,
Section 1-a(6)A of the Texas Constitution, (ii) Canon 2A of the Texas Code of Judicial Conduct,

Judnclal Conduct.
CHARGE 11

‘ Judge Keller's. conduct on September 25, 2007, did not accord Mr. Richard access to
open courts or the right to be heard according to law. Judge Keller’s conduct constitutes willful
or persistent conduct that is clearly inconsistent with the proper performance of her duties as
Presiding Judge, in violation of the standards set forth in (i) Article 5, Section 1-2(6)A of the
Texas Constitution, (ii) Canon 2A of the Texas Code of Judicial Conduct, (iii) Article 1, Section
13 of the Texas Constitution, and (iv) Cannon 3B(8) of the Texas Code of Judicial Conduct.

CHARGE IV

Judge Keller's conduct on September 25, 2007, did not accord Mr. Richard access to
open courts or the right to be heard according to law. Keller's conduct constitutes willful or
persistent conduct that casts public discredit on the judiciary or the administration of justice, in
violation of the standards set forth in (i) Article 5, Section 1-a(6)A of the Texas Constitution, (ii)
Canon 2A of the Texas Code of Judicial Conduct, (iii) Article 1, Section 13 of the Texas
Constitution, and (iv) Cannon 3B(8) of the Texas Code of Judicial Conduct.

CHARGE V |
Judge Keller's willful and persistent failure to follow CCA's Execution-day Procedures on

~ September 25, 2007, constitutes incompetence in the performance of duties of office, in violation
of the standards set forth in (i) Article 5, Section 1-a(6)A of the Texas Constitution, and (ii)

.- Canon 2A of the Texas Code of Judicial Conduct.

‘ Judge Keller is hereby notified that she has the right to file a written answer 1o the
foregoing charges within fifteen (15) days after service of the Notice of Formal ‘Proceedings
" upon her. Judge Keller’s answer, whithishill bé:  Vetifisdyshould be forwarded or delivered. to
the State Commission on Judicial Conduct, P.O. Box 12265, Austm, Texas 78711-2265.

Slgned this _’Z&dﬂy of February, 2009

(iii) Article 1, Section 13 of the Texas Constitution, and (iv) Cannon 3B(8) of the Texas Codeof
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Scana Willing

Executive Director
Texas Bar No. 00787056

SPECIAL COUNSEL

John J. McKetta, IIT:
State Bar Number 13711500
Michelle Alcala .
State Bar Number 24040403
GRAVES DOUGHERTY HEARON & Mooby, P.C.
401 Congress Avenue, Suite 2200
Austin, Texas 78701 '
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‘ ‘ ’ o 115:15 p.m. -09-200%
SUPREME COURT OF TEX : 04:15:15pm.  04-09-2

IN THE SUPREME COURT OF TEXAS

Misc. Docket No. 09- 3%3

- APPOINTMENT OF A SPECIAL MASTER REQUESTED
- BY THE STATE COMMISSION ON JUDICIAL CONDUCT

~ Pursuant to the provisions of Texas Constitution, Article V, sec. 1-a(6), (8), & (10), and
Rules for the Removal or Retirement of Judges 10(c)(2), the Supreme Court of Texas hereby
appoints the Honorable David Berchelmann, Jr., Judge of the 37th Judicial District Court of Bexar
County, Texas, as a Special Master to conduct a heanng concemmg Judge No. 96, and to make a

report thereof to the Commission.

As ordered by the Supreme Coun of Texas, in chambers,

With the Seal thereof affixed at the City
Of Austin, this % ¥day of April, 2009.

BLAKEA. HAWTHORNB CLERK
SUPREME COURT OF TEXAS

Justice Nathan L. Hecht not sitting
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STATE COMMISSION ON JUDICIAL CONDUCT

INQUIRY CONCERNING A JUDGE, ?LE STAMPED COPY
. By eZ Dates
No. 96 Clerk of thea gaﬂ_{ﬁ?s%ni—

State Commission.on Judicial Conduc

FIRST AMENDED NOTICE OF FORMAL PROCEEDINGS

TO THE HONORABLE SHARON KELLER, PRESIDING JUDGE OF THE TEXAS
COURT OF CRIM]NAL APPEALS, AUSTIN, TRAVIS COUNTY, TEXAS

 Pursuant to Section 33.022 of the Texas Govemment Code and Rule 10 of the Procedural Rules
for the Removal. or Retu'ement of Judges, as promulgated by the Texas Supreme Court, this
FIRST AMENDED NOTICE is hereby given to the Honorable Sharon Keller, Presiding Judge of
the Texas Court of Criminal Appeals, of the formal proceedings against her, based upon the

. following:

FACTUAL ALLEGATIONS

1. At all times relevant hereto, the Honorable Judge Sharon Keller has been the Premdmg
Judge of the Texas Court of Criminal Appeals (“CCA”).

2. Judge Keller was elected to the CCA in 1994. In 2000 she was elected Premdlng Judge,
' and in 2006 she was re-elected for another six year term. _

3. The CCA's Executlon-day Procedures provide as follows.

A demgnated judge will be asmgned to be in charge of each scheduled
execution....

All communications regarding the scheduled execution shall be first
~referred to the assigned judge. The term “communications” includes
pleadings, telephone calls, faxes, e-mails, and any other means of
communication with the Court. The assigned judge may call a special
conference or gather votes by telephone, e-mail, fax, or other form of
communication. «

If the communication includes a request for stay of execution, the assigned
judge shall contact, by any reasonable means, the other members of the
-court and request a vote on the motion to stay. Non-assigned judges will
provide to the assigned judge an adequate means of contact. “Reasonable
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means” includes calling a special conference and: contact by electronic
communication.

The CCA Execution-day Procedures were unwritten until November 2007, when they
were put in writing. Judge Keller has acknowledged that these procedures were in effect
at all dates relevant to this proceeding and that she was familiar with them.

Texas Rule of Appellate Procedure 9.2 (a) provides as follows: -
(2) Witk Whom. A document is ﬁled in au'uppellate couﬁ by delivering it t-o:‘
(1) the clerk of the court in which the decmnent is to be filed; o'rk |
(2) a justice or judge of that court who is willing to accept delivery. A
justice or judge who accepts delivery must note on the document the date

and time of delivery, which will be considered the time of filing, and -
must promptly send it to the clerk.

Judge Keller has acknowledged that Rule 9.2(a) gives persons with a legal interest in a
proceeding the right to be heard by the clerk or a Judge as to the acceptance of a filing
after hours.

On September 25, 2007, Michael Wayne Richard was scheduled to be executed by the

State of Texas. All of the CCA judges, including Judge Keller, were aware that
September 25, 2007, was an execution date. Although, Judge Keller has testified
inconsistently whether she did or did not know that Mr. Richard was the person
scheduled to be executed that evening, she knew that a person was scheduled to be
executed at 6 p.m. that evening..

The designated judge in charge of Mr. Richard’s execution was the Honorable Judge
Cheryl Johnson. Judge Johnson, CCA General Counsel Edward Marty, and several other
members of the Court intended to stay at the CCA after hours on September 25, 2007,

until word of the execution was received.

At approximately 9 a.m. on September 25, 2007, the United States Supreme Court"

(“USSC”) announced that it would hear oral arguments in Baze v. Rees (“Baze™) to -

consider whether the method of lethal xnjectlon execution in Kentucky consntuted cruel
and unusual punishment.

At 11:12 am,, Judge Keller received a copy of the Baze petition for certiorari, which the -
United States Supreme Court had granted, and a copy of the Kentucky. Supreme Court
decision in Baze.

At 11:29 am. on September 25, 2007, Mr. Marty sent an e-mail to all of the CCA judges
. with the subject line, “Execution Schedule.” In the e-mail Mr. Marty informed the CCA

judges, including Judge Keller, that, “The Supreme Court has just granted cert on two
Kentucky cases in which lethal injection was claimed to be cruel and unusual . . . I do not



12.

13.

14.

15.

16.

17,

18‘.7

19.

know if Michael Wayne Rlchard will try to stay his execution for tonight over this issue
or in what court.”

At 1:30 p.m. the Honorable Judge Cathy Cochran informed the members of the CCA,
including the General Counsel, Judge Keller, and the other judges, of an mtemet link to
the Kentucky Supreme Court’s unanimous decision in Baze.

All the members of the CCA, including the General Counsel,vJudge Keller and the other
judges, were aware on September 25 of the USSC’s decision that morning to grant
certiorari in Baze and to set the case for later argument. Members of the CCA anticipated

* that Mr. Richard’s.counsel would likely make some type of filing with the CCA based on

Baze.

Mr. Richard was represented by lawyers with the Texas Defender Services (*“TDS”).

~ Soon after learning of the decision on September 25 to grant certiorari in Baze, TDS
‘began to work on a filing to present to the CCA requesting a stay based on the United

States constitutional issue presented in Baze, since Texas used the same method of lethal

‘mj jection as Kentucky.

In the early afternoon, Mr Marty began drafting a proposed order for the Court in
anticipation of Mr. Richard’s filing based on Baze. The Honorable Judge Tom Price
drafted a dissenting opinion in the event Mr. Richard’s request for stay was denied, and
cxrculated the dissent to the other judges.

At approximately 2:40 p.m., Mr Marty sent an e-mail to all of the CCA judges, mcludmg
Judge Keller, with the sub]ect line, “Michael Wayne Richard update.” In the e-mail, Mr.
Marty informed the CCA judges that the Harris County District Attorney’s Office had

just called and informed him that Mr. Richard’s attorneys had called the Harris County

District Attorney's office and confirmed that they (Mr. Richard’s lawyers) planned to file
a writ of prohibition and subsequent application on behalf of Mr. Richard based on the
issue in Baze for which certiorari had been granted that moming. Mr. Marty promised to
keep thé judges informed and circulate a copy of any pleadings when he received them.

Judge Keller left her chambers at the CCA during the afternoon on September 25, 2007,
to meet a repairman at her home. Judge Keller did not return to the CCA that day.

TDS had computer problems that they anticipated would prevent them from filing with
the CCA by 5 p.m. At approximately 4:40 p.m., TDS called the clerk’s office of the
CCA and requested their filing be accepted a few minutes late. The CCA deputy clerk,
Abel Acosta, told TDS that the clerk’s office (or the Court) closed at 5 p.m., but that he .
would call Mr. Marty. He did so.

In response to Mr: Acosta’s call, Mr. Marty called Judge Keller at her home at about 4:45

. p.m., looking for direction, and asked her whether the clerk’s office (or the Court) could
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stay open past 5 p.m.' Judge Keller said “no” and asked “Why?” Mr. Marty replied:
“They wanted to file something, but they were not ready.” Judge Keller again said “no.”

Based on Judge Keller's reply, Mr. Marty told Mr. Acosta not to accept a filing after 5:00
p.m. Mr. Acosta called TDS at approximately 4:48 p.m. and told them that the clerk’s
office (or the Court) would close promptly at 5 p.m. A TDS paralegal told Mr. Acosta
that she would take the filing to the Court and drop it with a security guard. Mr. Acosta
replied he did not know what good that would do because no filing would be accepted
after 5 p.m. TDS called back and asked if they could e-mail the filing to the CCA. Mr.
Acosta told them that the decision had already been made not to accept a filing after 5
p.m. TDS called Mr. Acosta shortly before 6:00 p.m. and told him that they were headed
to the Court to hand deliver the filing on behalf of Mr. Richard. Mr. Acosta told TDS not
to bother, because no one was there to accept the filing.

At approximately 4:59 p.m., Judge Keller called Mr. Marty vfrom her home and asked him
whether the lawyers had filed anything with the CCA concerning the scheduled
execution. Mr. Marty told Judge Keller they had not.

Judge Keller did"not refer Mr. Marty or his inquiries to Judge Johnson, the assigned

' judge. Neither Judge Johnson nor the other judges who remained at the Court after 5

p.m. were aware that Mr. Rlchard 8 lawyers had called to ask Whether filings after 5 p.m.
could be accepted

Mr. Richard was executed by the State of Texas by lethal ln]CCthl'l at approxxmately 8:20

p-m. on September 25, 2007.

At the time of her telephone conversations with Mr. Marty, Jﬁdge Keller knew and -

- understood that (i) Mr. Marty’s call was about the execution that was scheduled that

evening, (ii) the execution was scheduled to occur at 6 p.m. that evening, (iii) certiorari
had been granted in Baze that moming, (iv) a filing to prevent the execution based on the
issue in Baze was likely to occur, (v) lawyers for the person scheduled to be executed
wanted to file something with the CCA, (vi) the lawyers were not ready to file with the
CCA by 5 p.m., and that (vii) the- lawyers had requested that they be permitted to file
after 5 p.m. In addition, Judge Keller knew that it had been common in the past to
receive late filings on execution days after the clerk’s office closed, and she knew that the
Execution-day Procedures called for the designated judge to remain available after hours
to receive last-minute communications regarding the scheduled execution. .

On September 25, 2007, Judge Keller also knew that she was not the designated judge in
charge of that evening’s scheduled execution. Further, she knew that a specific judge
was the designated judge and that, under the CCA Execution-day Procedures, all
communications relating to the scheduled execution that evemng were requlred to be first
referred to the desxgnated judge.

! Mr. Marty recalls telling Judée Keller “they wanted the Court to stay open late;” or “they want to hold the court
open.” Judge Keller, however, claims that Mr. Marty referred to the clerk s office, not the Court, and that he asked
her the specific question of whether the clerk's office stayed open past 5 p.m.
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Although Judge Keller knew that the communications relayed to her by Mr. Marty related
to the scheduled execution, she disregarded the CCA's Execution-day Procedures. Her
response to Mr. Marty failed to direct that he relay the communication to the designated

" judge, Judge Johnson, who was responsible for the handling of Mr. Richard’s case and

who remained present at the court after 5:00 p.m. to await any filings with the Court.
Instead, Judge Keller gave instructions to Mr. Marty that had the effect of closing any
further access by Mr. Richard's lawyers with the CCA concerning the effort to obtain a
stay of Mr. Richard's execution based on the legal issue for which the USSC had granted.
certiorari that very day. ' ,

The next morning, September 26, 2007, Judge Keller and the other CCA judges met for a

" conference. At the end of the conference, several of the judges discussed their surprise

that Mr. Richard’s lawyers had not filed anything with the CCA based on Baze. Judge

Cochran, who was not yet aware of Mr. Marty’s communications with Judge Keller the
night before, posed a hypothetical in which someone called the clerk's office before 5
o'clock, said they wanted to file something, but could not get it there before 5 p.m. Judge

Cochran’s position was that the CCA should allow the late filing. Judge Keller simply

responded, “The Clerk’s office closes at 5 p.m.; it’s not a policy, it’s a fact.” Judge

Keller did not disclose to the other judges her communications with Mr. Marty the night

before, nor the fact that Mr. Richard's lawyers had called the CCA to ask whether filings

after 5 p.m. could be accepted.

Two days after Mr. Richard’s execution, the USSC granted a stay in the Carlton Turner
execution, which was scheduled to take place in Texas on September 27, 2007. Mr.
Turner had filed a motion for stay with the CCA, which was denied. Although the CCA
denied the motion for stay, Mr. Turner's filing with the CCA made him eligible to seek a
stay from the USSC. At approximately 10:00 p.m. on the night of Mr. Turner's scheduled
execution, the USSC granted the stay. Mr. Turner’s stay was based on the exact claim
that Mr. Richard was not able to present to the CCA on September 25, 2007.

-On October 2, 2007, the CCA granted a stay in the Heriberto Chi execution, which was

scheduled at 6 p.m. on October 3, 2007. Mr. Chi’s stay was based on the exact claim
that Mr. Richard was not able to present to the CCA on September 25, 2007.

Following the stay by the USSC in Baze at 9:00 a.m. on September 25, 2007, Mr.
Richard was the only person in the United States to be executed during the 6 months prior
to the USSC's April 2008 decision in Baze, after full briefing and oral argument that
lethal injection was constitutional under the United States Constitution.

Journalists throughout Texas and the nation have weighed in on the Richard case, and the
response has been overwhelmingly negatlve Examples include:

. The Houston Chramcle began an editorial this way: ‘“The events
of Sept. 25 have put a stain on Texas justice that can only be cleaned by
the removal of Chief Justice Sharon Keller from the Texas Court of
Criminal Appeals.” The editorial went on to describe Judge Keller's
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actions as “legally inexcusable,” “mind bogghng,” and a “miscarriage of
justice.”

) Describing the event as “‘unconscionable,” an editorial in the
Dallas Morning News concluded this way: “Hastening the death of a man,
even a bad one, because office personnel couldn’t be bothered to bend -
bureaucratic procedure was a breathtakingly petty act and evinced a relish
for death that makes the blood of decent people run cold.”

. An editorial in the dustin American Statesman said, “Keller’s court
has consistently failed its duty to ensure the integrity of capital trials and
death sentences.” Referring specifically to the Richard incident: “That
cold-hearted response drew intérnational criticism of Keller and the -
court.” And, “it is abundantly clear that Keller and her court have been
more concerned with process than justice.”

. The Waco newspaper said this: “Sharon Keller, presiding judge of
the Texas Court of Criminal Appeals, shamed the state by deciding that 20
minutes of her hme was more important that a last rmnute appeal for a
man on death row.”

. The Fort Worth Star-Telegram noted that the Texas Court of
Criminal Appeals under Judge Keller had been “derided” and “scolded” in
the past. “But for sheer myopia, it’s hard to top Keller’s refusal to keep
the court open long enough to accept an emergency appeal from a Death

Row inmate about to be executed » '

. Michael Hall, wrltmg for Texas Monthly, said this: “When a
man’s life is on the line — to say nothing of the U.S. Constitution — our top -
criminal judge should behave like one: with prudence, fairness, and a calm
hand. It’s time for Keller to go.” |

e  National reporters too have taken note of the controversy. Ralph
Blumenthal of the New York Times, commented that Judge Keller, “is the
target of a rising national outcry after turning away that last appeal of a
death row inmate because the rushed filing was delayed past the court’s 5
p.m. closing time.” In USA Today, Kevin Johnson wrote about the
Richard case, describing the “frenzied, behind-the-scenes legal fight that
led to intense criticism of Texas courts and confusion about the actions of
the nation's highest court.” : v

‘Judge Keller’s wmt term in office expires in 2012.

At the time of this notice Judge Keller continues to perform judicial duties.



-~ RELEVANT STANDARDS

Article 5, Section 1-a(6)A of the Texas Constitution provides, in relevant part, that any .
justice or judge of the courts established by the Constitution or created by the Legislature
may be removed from office for “incompetence in performing the duties of office, willful
violation of the Code of Judicial Conduct, or willful or persistent conduct that is clearly
inconsistent with the proper performance of his duties or casts public discredit upon the
judiciary or administration of justice.”

Section 33.001(b) of the Texas Government Code defines “willful or persistent conduct

* that is clearly inconsistent with the proper performance of a judge’s duties” as, among

other things: (1) willful, persistent, and unjustifiable failure to timely execute the

business of the court, considering the quantity and complexity of the business; (2) willful

~ violation of a provision of the Texas penal statutes or the Code of Judicial Conduct; (3)
persistent or willful violation of the rules promulgated by the supreme couirt; (4)

, mcompctcnce in the performance of the duties of the office; ... ” :

| ~ Article 1, Section 13 of the Texas Constxtutxon, provides, in relevant part, that “All courts
shall be open, and every person for an injury done him, in his lands, goods, person or
reputation, shall have remedy by due course of law.”

Canon 2A of the Texas Code of Judicial Conduct requires that a judge shall domply with
the law and should act at all times in a manner that promotes public conﬁdence in the
integrity and impartiality of the judiciary.

" Cannon 3B(8) of the Texas Code of Judicial Conduct requires that a judge shall accord to
every person who has a legal interest in a proceeding, or that person’s lawyer, the right to
be heard according to law. . . . A judge shall require compliance W1th this subsection by
court personnel subject to the Judge s direction and control '

Canon 3C(1) of the Texas Code of Judicial Conduct requires that a judge should
diligently and promptly discharge the judge’s administrative responsibilities without bias -
or prejudice and maintain professional competence in judicial administration, and should
cooperate with other judges and court officials in the administration of court business.

Canon 3C(2) of the Texas Code of Judicial Conduct requires that a judge should require
staff, court officials and others subject to the judge’s direction and control to observe the
standards of fidelity and diligence that apply to the judge and to refram from manifesting
bias or prejudice in the performancc of their official duties.



CHARGE ]

Judge Keller's failure to follow CCA's Execution-day Procedures on September 25, 2007,
and failure to require or assure compliance by the CCA General Counsel and clerk staff with
" respect to Mr. Richard’s right to be heard, constitutes willful or persistent conduct that is clearly
inconsistent with the proper performance of her duties as a judge of the CCA and as the.
Presiding Judge, in violation of the standards set forth in (i) Article 5, Section 1-a(6)A of the
Texas Constitution, (ii) 33.001(b) of the Texas Government Code, (iii) Article 1, Section 13 of
the Texas Constitution, (iv) Canon 2A of the Texas Code of Judicial Conduct, (v) Cannon 3B(8)
of the Texas Code of Judicial Conduct, (vi) Cannon 3C(1) of the Texas Code of Judxc:al
Conduct, and (vn) Cannon 3C(2) of the Texas Code of .I udicial Conduct

CHARGE II

Judge Keller's failure to follow CCA's Execution-day Procedures on September 25,
2007, and failure to require or assure compliance by the CCA General Counsel and clerk staff
with respect to Mr. Richard’s right to be heard, constitutes willful or persistent conduct that casts
public discredit on the judiciary or the administration of justice, in violation of the standards set
forth in (i) Article 5, Section 1-a(6)A of the Texas Constitution, (ii) 33.001(b) of the Texas
_Government Code, (iii) Article 1, Section 13 of the Texas Constitution, (iv) Canon 2A of the
Texas Code of Judicial Conduct, (v) Cannon 3B(8) of the Texas Code of Judicial Conduct, (vi) .
- Cannon 3C(1) of the Texas Code of Judicial Conduct, and (vii) Cannon 3C(2) of the Texas Code
of Judicial Conduct.

CHARGE III

Judge Keller’s conduct on September 25, 2007, did not accord Mr. Richard access to
open courts or the right to.be heard according to law. Judge Keller’s conduct constitutes willful
or persistent conduct that is clearly inconsistent with the proper performance of her duties as a
judge of the CCA and as the Presiding Judge, in violation of the standards set forth in (i) Article
* 5, Section 1-a(6)A of the Texas Constitution, (ii) 33.001(b) of the Texas Government Code, (iii)
Article 1, Section 13 of the Texas Constitution, (iv) Canon 2A of the Texas Code of Judicial
Conduct, (v) Cannon 3B(8) of the Texas Code of Judicial Conduct, (vi) Cannon 3C(1) of the
Texas Code of Judicial Conduct, and (vii) Cannon 3C(2) of the Texas Code of Judicial Conduct.

- CHARGEIV

Judge Keller’s conduct on September 25, 2007, did not accord Mr. Richard access to
open courts or the right to be heard according to law. Keller’s conduct constitutes willful or
- persistent conduct that casts public discredit on the judiciary or the administration of justice, in
violation of the standards set forth in (1) Article 5, Section 1-a(6)A of the Texas Constitution, (ii)
33.001(b) of the Texas Government Code, (iii) Article 1, Section 13 of the Texas Constitution,
(iv) Canon 2A of the Texas Code of Judicial Conduct, (v) Cannon 3B(8) of the Texas Code of
Judicial Conduct, (vi) Cannon 3C(1) of the Texas Code of Judicial Conduct, and (vn) Cannon
3C(2) of the Texas Code of Judicial Conduct.



CHARGE V

Judge Keller's failure to folltow CCA's Execution-day Procedures on September 25, 2007,
and failure to require or assure compliance by the CCA General Counsel and clerk staff with -
respect to Mr. Richard’s right to be heard, constitutes incompetence in the performance of duties
of office, in violation of the standards set forth in (i) Article 5, Section 1-a(6)A of the Texas
Constitution, (ii) 33.001(b) of the Texas Government Code, (iii) Canon 2A of the Texas Code of
Judicial Conduct, (iv) Cannon 3C(1) of the Texas Code of Judicial Conduct, a.nd (v) Cannon
3C(2) of the Texas Code of Judicial Conduct. '

Signed this s day of June, 2009

EXAMINERS:

Seana Willing

Executive Director
Texas Bar No. 00787056
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of June, 2009, via electronic mail, facsimile transmission and U.S. certified mail, return receipt
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1401 McKinney Street, Suite 1900
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BEFORE THE STATE COMMISION ON JUDICIAL caNDUc?rl '

IN RE: §  INQUIRY CONCERNING.
HONORABLE SHARON KELLER §  JUDGE,NOD. 96FILE STAMPED COPY
PRESIDING ]UDGE OF THE § ‘

TEXAS COURT OF CRfMINAL § . ol
APPEALS - § State Conmssom an Judrctat Condur:l

‘ SPBCIAL MASTER’S FINDINGS OF FACT _

- On September 25, 2007, the'l’exascriminal fustice system suffered several
lapses of communication at various levels—and in .pérticulari. athoth 5&1,e:"‘fe)ms ‘
Court of Criminal Appeals (“TCCA") and the Texis Defender Service (“IDS"): The :
Examiner for the Commissinn on Judicfal Conduct (the "Examiner"} ﬁlefd ﬁve
charges against TCCA Presiding Judge Sharon Keller ] udge Ke.ller"] smmming from

 the events of that dayJ ‘Boththe TDS and Judge Keller point fingers at gach other,
: claimmg that the other caused the exe:trﬁon of Michael: Wayne Richard (" Richard")
| that evening, even'th,ough, earlierin the &ay, ﬁae‘Supr.ema Courthad .mdicated thatit

v Charge I states; *Judge Keﬂer’s willful'and persistent failure to fuliow CCA’s Execution»day
Procedures on September 25, 2007, constitutes willful or persistent conduct thatis clearly
inconsistent with the proper performance of her duties-as PresidingJudge ....” Charge li

- provides, "Judge Keller's willful and persistent failure to follow CCA's Executiﬁn-day :
Procedures on September 25; 2007, constitutes willful or persistent conduict that casts
public discredit on the judiciary or the administration: of justice......" In Charge 11, the:
Examineralleges, “Judge Kellet’s conduct on September 25, 2007, did notaccord Mi,
Richard access to. open-courts or the right to be heard. according to law; JudgeKeller's
condiict constitutes willful or persistent.conduct that is clearly inconsistent with the proper

- performance of her duties as PresidingJudge....” Charge IV states, “}udge Keller's conduct -
on Seéptember 25, 2007, did not accord Mr. Richarid access to apan couirts oy thie right to be -
heard actording tolaw. Keller's conduct constitutes willfl or parsistent conductthat casts
public.discrediton the fudiclary or the administration of justice.....” Finally; Charge V
provides, “Judge Keller's willful and persistent failure to follow CCA's Bxecution-day
Procedures on September 25,2007 constitutes incompetence in the performance of duties
of office . ...* The Examiner claims in-the Chavges that Judge Keller acted “in violation of the
staudards set forth I (I) Article 5, Section: l-a{GJA of the Texas Constitution, (if) Canon 2A.
of the Texas Code. af Judicial Cenduct, (iif) Article 1, Section 13 of the Texas’ Commnon.
and (iv) Cannon 33{8) of the Texas Code:of Judicial Conduct” ,



wanted to review the constitutionality of execytion by lethal iniection. Ultimately,
the TDS never presented a letha] injection challenge to the TCCA.. What is clear is
that all sides are at fault for thase.communiaaﬁon rfailures What is also= clearis that,
although Judge Keller's ctmduct on that day was not exemplary, she: dfd not engage
_ in conduct so egregious that she should be. removad from office. lndead althaugh
Judge Keiler's ax:ﬁuns did not help the s;tuation, the ma;onty of the: pmblems
involving the: Richard execution were the responsibili?ty of the TDS. |

. L' | ;

A Texasjury convicted Richard cﬁcap_ita].ximrder stemnﬂngfmmauincidant
that occurred on August 18, 1986. HeWas sentenced to death :and:w'e;itthrough-the
state and federal appeals processes. After exhausting his then-avaﬂable appeals he

was scheduled for-execution on September 25,2007, | '
| The ‘exécutibn ‘Was»scheduled-to ogcur anytime after 6-‘ab.sp‘»m‘; 'l’hatmoming,
the United States Supreme Com'tannounced that it would heax: acase: ca!led Bazev.
Rees, which raised the issue -of whether Kentudw’s three-drug; protocoI for lethal
miecticm vio!ated the Eighth Amendment’s pmhibition against cruel ami nnusual
punishment. Texas uses the same three-drug Protoeol,f»aﬁcnl:dimg}y,:;thgrﬂecistanz in
Baze would impact Tezas's death penalty procedure. |

With thebeneﬁt of 20/20 hindsight, we now know ﬂxatthe Supreme Court

stuyed all execuﬁons in.the United States besides Richard’s untilit resall\red Bazeon
Aprﬂ 16, 2008. See Bazev Rees, 553.U.5. 35 (2008). However onthe morning the
v Court announced that it would hear Baze, the: Jegal community did not fully

appraciatae the impact the decision to: review l(entucky’s death penalty pwcedure



wouldha}ve on all other executions in the United States. Thems,whith =

represented Ricﬁard; thus had only a few hours to seek a stay of Richa;'d?S'»execuﬁon. :

* based ori the Supreme Court’s deciston that morning. o

Because the TDS would likely ask the Supreme: Court to stay Richard’

- execution pursuant to the Court's decision-m hear the lethal injection: case |
(assuming the lower courts’ did not first gram: a stay), it had to do- s0 throngh a wnt
of habeas carpus. To presenta habeas claim to the Supreme Court a}ﬁﬁgant must:
exhaust all possible state remedles That: is, the St_;p:remg Courtwﬂl not cunsider~,a
habeas claim-—even in a death penaity‘:nase——tmléss:the state courts 'ﬁi‘rsft:pass'upon
the issue. See 28 US.C. §2254. This procedural mechanism s well knawnamong |
death penalty lawyers. Accordingly, before the United States Supreme Court would 1
even considerwhetherto stay Richard's mcutionbased :dn,ttfs,dad's’inhtoz hear
B&ze, Riéha’rd hadtoexhaust t:ha,t;argnme:‘;itibafdré the Texas. courts. Thatis, ‘héghad
to present alethal ijection argurment o the TCCA. Only afte the TCCA refected the
claim would he be"a-blezto-seek relief from rthe‘Sup':"eme Court. Thus, hi‘é lawyer’s

failure to raise the lethal injection argument to the 'I.'CCA doomed his ability to

: suceessfully ask the Supreme Court to stay his execution.z

. L
Ataround 9:00 a.m. oentjx‘*al,ﬁmeﬁn the morning of Septembe; 25, 2007, the
Supreme Caurtannouneedthatitwouldreview Baze. At approximately 11:40 am,,

TDS lawyers—including David Dow ("Dow’], ,Greg‘-‘Wie!.‘.CiOGh: ("Wiercioch"). and

2 Indeed, the TDS everitually submitted its lethal infection claim ta the Supreme Court, but
the Court denied the request for a stay withot comment. S



Alma Lagarda (“Lagarda”)—participated in a conference call, during which they first
discussed »the Supreme Court’s decision that merning. These lawyers were working
in TDS's Houston office. After thecal}, Dow, a professor of law at the’r'!f:;ivargig;.of
Houston and TDS’s Litigation Director, instructed Lagarda, a junior attorney, to draft
“a writof pr’o‘hibition,; amotion for leave to file the writ, :a successor aﬁéﬂtaﬁon‘for a
writ of habeas corpus, and a'mdtion to stay the exatuﬁon,_.basedion _’ihé:&upreme,
Court’s decision‘to review Kentucky’s lethal injection pmceduregl)bwgand |
Wiercioch continued to w orian Atkihs clatm they planned to raise, chaﬂenging |
Richard's execution based on mental rei:ardétidn. Dow admitted that hebelmved
the Atldns claim was a-inore- effective mhicle,fewbtaimnga-staynf execution, .
especially bet:ause. the Supreme Court had never b}efOre entered ﬂiefﬁ*éyz of
| considering the consﬁmﬁonality of lethal injection. P
- Around 3:30, Lagarda completed. her: draftof che petition for awﬁt of
- pﬁohibition and'sent it'to'Dow; and he began to revise it. Siw had,not,yat gtarte.d-
working on the other filings, Dow returned the petition for a writ of prohibition to
‘Lagardaat 400, and she completed the document by 4:45. - Meanwhﬂe Wiercioch
ywis warking on the Atiins clafm, and he Sled a motion with the United States
* Supreme Court. He then offered to assist on the lethal {ajection claim. TheTDS did
not complete the lethal injection pl.eadings. until after 5:00, when vthech%.‘-CA’rs clerk’s
office closes. | | ) |
Thereis a dispute among the parties regarding whethar the TDS ‘was
embarkmg on the correct strategy to ralse the lethal injection argument to the 'I'CC.A.-

The TDS asserts that it was preparing the proper motions, while Judge Keller



coﬁténds that there were easier;vehidész:w raise a lethal injection c}aim. Whether
there were better avenues to pursue this claim, however, is Iargelyirrelevantgiven ,
the TDS's other mistakes that day. The mechanjsm the TDS planned ta useto raise
this argument also hﬁdﬁ no impacton Judge Kéll'ér's dQC‘isioi;S'»iiﬁ'this ‘matter,
| mo o

Just because the TDS did not have its lethal injection papers ready by 5:00
did ot mean that it was absolutely foreclosed fram filing them at all TheTDs -
simply had to-find the correct way to file the documents, Thequesnom then, is
whether the TDS adeﬁuately pursued the proper avenues teprgsenttt;epleadings m
the TCCA, and whether Judge Keller acted reasonably in directing the TCCAsmffas
 towhattotellthe TOS ater ftInquired f t could flesomething past 500,

At 4:35: c»n:Seﬁcen;ber 25 2007, Dorinda “Rindy” Fox ('an"]aparalegalm
'I':DS."‘é:»Ausﬁn-ofﬁCé who was ata doctor's appoinnneutatthatﬁme rec?ivedsa}-ph@né:
callfrnm Melissa “Liz” Waters '("Wé’ters");vanﬁther. TDS Ausﬁnparalegal Waters
relayed to Fox that Dow told Waters that the TDS planned to filea motion with the |
“TCCA, bui: that it was notyet ready. Waters asked Fox to call‘;.Abel,Acpsiﬁa ("Acosta”),
a ,deﬁuty' clerk at the TCCA. Fox kn'ew'Acdstasfrom nreviens‘mteracﬁo&s_ with hun.

At 4240, Fox called Acosta and explainied that the TCCA wouldbefilng
something ‘ih the Richard case, but that she did not think it would be ready by 5:00,

when the TCCA's clerk's office closed, Acosta said that he needed ta check with
someone to find out if it would be possible for the TDS to file sounething in the

clerk’s office after 5:00. Acosta had accepted “late” filings inthe past. but in doingso



he had simply taken the papers after 5:00 and waited until the next. day to: stamp
them—something that of course was not possible in the Richard case. .

| Acosta then called EdwardMarty("Many"] the TCCA Gen‘eral-,.co.unsel,
Marty, in turn, called Judge Keller, who was at home but was accessible. Although
the parties fli'spute? the. pfecise' words Judge Keller used and exactly what shewas
| frying to convey, the gist is that Judge K'fe‘li'erftolﬂlMa’rty that theTCCAwau}d hotbe:
able to formally file any documents past 5:00. Judge Keller and Martybuthassert
that judge Keller was referring -to‘whefher‘the: clerk‘s oﬁice,andnotth‘e TCCAasa
whole, could stay open past 5:00, ,to which she twice replied rio,” The Examiner
contends that ]udge Keller in essence was saying that the court. a apposed to
merely the clerk's oﬂice, would clnse at 5:00 regardless of the’ TDS's attempt to ﬁle
something in the Richard case. Marty then called Acosta,. relaying the ihformation
| thatthe clerk’s efﬁce (orthe cOurt] would cioseat 5:00. Acosla called Fox. stating, “I.

was told to.tell you that we: cinse at 5:00." Itis undear whetherhe was"refe rring t

 the clerk’s office or the-court. Most likely, neither he noranyqngzelsej ng these
 communications wa-simma precise distinction between the two,
| Upen: leaming thisnews, Fox called TDS’s Houston oiftce and s;ipke with
Lagarda. At 4'59, Judge Keller called Marty, asking whetherthe TDS had ﬁied
anything. Marty told her that it had np,t, At 5:07, Waters, the other TDSparaiegal,
called Acostfa,‘l seeking to confirm that the TCCA WOﬁId not accept any late ﬁlings
- ‘Watérs claims that she mentioned the TDS's alleged computer prbhlemﬁ;-‘m
preparing thedcc_umfenté during this conversation; Acosta does ﬁOt‘rarﬁem'ber

learning this information from gither Waters.or Fox. Waters alsoasked if the TDS
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could email or fax the documents; .’A«‘:ostafrespon&éd no. Azostareiterated thatthe .
clerl’s office {or the court) claséd‘-atsSiﬂO‘. 4 o |
 At5:56, Fox called Acosta, telling him that the 'TDS hai the fling ready and
asldnghoWéh‘e should proceed. Acosta told her not to bétherfcémin‘gfoﬂverm the
court,és the clerk’s office: (or the court) was closed. Fox asked Whethér:;she @c‘oﬁld ,
leave itwitha seéurity guard at the courthouse. Acosta explained thatfthe guard
‘would not be able to file the ducumant. At that point; Fox believed: that she had
explored all avenues for: ﬁlirxg the lethal injecﬁon papers, and she did aot attempt to, ‘

il them,in.:aqy otherway: Importantly, no TDS lawyers were. invaivaﬂ in spealdng :

with the TCCA staff or attempting to file the docurerits, .'I'!ns.;-hsghhghtg ane of the
TDS?s ﬁtalmis’t‘aké‘s-*it 'shonlﬁ have had its laWyers.—'the licensed experts inthe |
organization with experience n last-minnte death penalty appeals—-werify the
information from the TCCA and try to.find other ways to file ﬁ:e papers. '
‘ .

- On Septevr.ﬁbet‘ 25, 2007, the TCCA did nbt have written procedui‘& for
;mﬁon days, but ithad an. "aﬁl tjradi,tfi}'qn”’on how to proceed- Thataral tradition
provided thit all communications from any lawyers to:the TCCA pn-thgi‘::day ofa
-SCthﬁ;éd;'exemtidn. were to hﬁzmadé?tot‘ﬁiéiasagnéd”iﬂdgefm.'"that-exeimﬁon. ‘That
is, for every scheduled execution, the TCCA's General Counsel would assign one of
the judges (j'based ona rotaﬁng schedule) to receive ail commumcations regarding
that case onthe execution day and to. conrdinate the-court's response. The purpose |

of this rule was to ensure,that'one- judge was the point person for anyﬂ'ging related



to the case. The public, however, was not zvs?ar‘e;ufx&hich- judgewas theassigned '
ji:dg_e ,fbr,any;particular death penalty case. | .
* Forthe Richard matter, lEfﬂ?Marty»t'he:Generai Goﬁnsel*aassigne& judgéfliét;yrl‘ .
,Iohnson asthe assigned jadge. Thus, Judge ]ohnson should have recewed all
communicatiuns regarding the Rickard case oni September 25 20()7 ﬂithough this
- oral tradition Was not a court or- statutory rule, the TCCA ]udges knew ;hat there
was an assigned judge for every death penalty me and they knew that Judge
Johnson was the assigned judge for the Richard matter: Theyﬂmrei’oreunderstcsd ;
thataﬂ commmcaﬁonsre‘gardmg:the.schedwea‘execuﬁbﬁ -s}souxdhm been
directed to Judge Johnson. After. the events in the Richard case became widely
known the TCCA reduced the execution day procedures to written rules for the
| Court. . | ‘

The TCCA's staff also knew of this oral tradition. Indeed, Marty, s the
General Counsel, was ~the:"pe.rson who named Judge Johnson the a‘sﬂén%diﬂd‘sa
Tliu's.'ﬁh’e:l 'h'e recetved the phﬁﬁeﬁcall' from Acosta 'éxplaining that theTDS was. -
raquestlng miore. time to file alethal iniectian claim, he should have refemd the
question to Judge }ohnson, not. Iudge Keller:3 Judge Keller also should’ have told
‘Marty to refer the TDS's call to Judge Johnson instead of answering it herself,

| But Judge Keller had a reason to answer the TDS's question. She construed
| its inquiry as a request to keep theclerk’s office-epenafter 5‘:00._.('33‘~:¢p§dsﬁinéd' to the
B courtas a whale). Unde‘i' Tex.Gov’tCode 658.005(2)2; ‘fﬂofmal afﬂcehaurs of a state.

3 lt is unclear whether Acosta knew nf the oral tradition regarding zxecution dhy
o mmnnicaﬁons, buthe too should have mferred the question te Judge Johnsan.



agency arefrom 8 am.to5p.m, M-ondéyﬁtroughv Eriday,” but 'nnder:s;absecﬁba ®)

“if a chief administrator ko-f a state agency cotiSiders.fiit necessary or ad'\éiséﬁle;_. nfﬁces.

also may be kept open during other hours and on other days.” '}udge:‘ﬁéliér, as the |

~ Presiding Judge and chief"administ'rﬁatorof the TCCA (a state agency],,gherefgre
‘could decide to keep the clerk’s office open past 5:00 pn. ¥f the TDSI‘ﬁas asking for ' E

* the clerk’s office to stay open past 5:00, then judge Keller was the anlyperson who
| could approve or deny that request, - .

This explanation does nut fu.lly absolve Judge Kaller for faﬂing w mﬁer the

_ 'rns s. requestm Iudge ]ohnson. But it do& suggest thatheractions ware not

nefarious or a_,pnrpascﬁxl attgmpt tocircimvent the TCCA's executiqn.»éay o

procedures. Indeed,;she'arg‘:uesmat‘iéhé;cfhbse»ﬁof’cjokéep"thgﬂéfk‘fsioémi:eiapen: '

because she did not wantto require tﬁé:-cierkfs? oﬂicestaﬂ" tosbaylata.especially

* given that, as discussed belaw. there were other ways fortheTDS ‘tb ﬁle fts:mﬁtibhg
‘The TCCA had never kept the cleri's office open past 5:00 on an execution day.

Further, there m@;ﬂj no-evidence th;'zit 'by;sayi‘n_g “no” twice, judge K’ellerwas |
indicating to Marty that the entire court should close at 5:00; fior did-,s‘tiié'hav‘g the
pﬁwer'tbfdns“e_fﬁe ’court.af'acqe;'is"tballjndgejs.:'Uiifdei*:lthe,"-rmsGQM@EM%&E, 7'

Av<sh‘e refused what-she'deemédm,b&' a request to keeﬁ?thetélﬁwa:EEOfﬁce upenbeyand
its statutory elosing time. Although Judge Kellermight iave exhibited poor
judgmantinmaldng thisdecision, it waswithin heér sbléft_liﬁfr-ﬁﬁﬂn.; Fur,théf; :

| . -although she ceminly:éxhiﬁite;t‘=p‘oor.juagment innot remindmgMartyafthe :

“TCCA's execution day procedure and in Failing to notify Judge Johison of the TDS's



communlcati'on,tlﬂs inaction doesnot rise to the level of willful orpurpaseﬁﬂ
incompetence,. | |
As noted above; Judge Keller could not shut off all access to the 'I'CCA judges.
Texas Rule of Appellate Procedure 9,2(3) pmvides, :
With Whom. A document is filed in an appellate court by deﬁvaring ftto:
[1) the clerk of the courtm which the documient is to be ﬂled~ or
(2) a justice or judge of that court who is wﬂlingto accept delivery: A
justice or judge who accepts delivery must note on the document the

date and time of delivery, which will be considered the time of filing,
and must promptly send it to the-clerk. ‘

Thus, there were two ways for the TDS to file its 1éthai'lﬁjecuon”ﬁaim ﬁ&j.ﬁez
TCCA. | Itcould have submitted its motion to the clerk’s office—an optﬁunthatwas
nn:lbnger‘:-évaﬂablé after Judge Keller chosé not to keep theclerk'soﬁ’iee open past |
5:00. But it also could have sought to find djﬁdgg o’f thecourt that wuuMaccept the
filing. Judge }ohnsonexplicttlystatedthat she 'Wﬁﬁld?h'avéiﬁf@epted}&@ngiﬁf’ﬂm the
TDS, evenafter 55:'60;’4':'ludgg:Iﬂohnsbﬁ’S»;chémbéfSﬁhQﬁé‘nfl;ltiz'bér,?mucf%'likefthew |

* The' partiesln this case disagree vehemently regarding whether Marty told )udgé Jokinson:
about the TDS's request to file a pleading after 5:00, This dispute cénters around a hallway
meeting between Judge Johnsonand JudgesWamack and Price at around 5:30 that
.afternoon. Judge Johnson stated that the three judges were. ezpressing theh's;}rpa'ise that
Richard had not flled-anything to thallenge Texas’s use of lethal Injection given the Supreme
‘Court's decision in Baze earlier that day. According to Judge Johnson, Marty was standing
‘nearby and was listening to'the conversation, but he did not say anything or notify the
judges thatthe TDShad. called the court but that Judge Kellet had refused their request to:
stay open late. Judge Keller posits that it would be implausible for Marty ta stand only a few
feet away from the judges and remain silent, in essence eavesdropping, Whether this
occurred, however; is largely irrelevant to the complaiiits levied against ]udge Keller; Even
if Marty had:stood there quietly listening to.thejudges. his-actions have nothing to do with
whether Judge Keller was responsible for the TDS's fallure to present the lethal injection
claim. Further; assuming Marty told the judges that the TDS had: sought to file ‘something
late but that Judge Keller had réfused, this likely wotild not Have changed anything; Judge
Johnson doey not suggest that she would have: affirmatively reached cutto the“'l'DS to’ tell it
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phon‘e pumbers o“f the other TCCA judges and the General Counsel, is in the Austin
phone book. Accaidingly,.had‘the'TDS simply called the chambers of.éach: TCCA
judge, it wauld have found a judge who would _acce‘p’t‘_‘the filing after 5:00.

) Additionally, it is not as if 'thé TDS’s lawyers were unaware of R%ﬂeQ.Z(a){Z).
- They knew that the previous General Counsel, Rick‘Wetzel_(“Welze]"),ind a policy
of accepting filings after 5:00 in déafh penalty cases. Theyalso hadwdrked on the

Rivera case in August 2003, in whi::h they had presanted alate pleading to Wetzel

‘app,ellate‘lawyers, the TDS: counsel should have known of thew:is{s_in_ Which ,tl;ey
could file last-minute documents: It is nétup to the courtor fts stafmtell the TDS
how to present ts filings. The TDS, however, did noteven haveits lawyers |
communicate with the TCCAas' it sought to-de’térniine how to filethe Ie‘:tha‘lvinjbet:tidn :

papers. Dow and Wiercioch instead relied on the TDS’s paralegals to cammunicate

. with Acosta. This was a crucial mistake had they themselves called Marty orany of

the TCCAjudges, they likely would have been able to present the lethal injection
claim. Theirerror does ot implicate Judge Keller.

‘h-d“sé»KeI'lei certainly did not exhibfta model of open commumcauon She
‘should have been mote forthcoming withMarty thaj::-he».sho@id,iat“ai miﬁimum,notify
Judge Jolinson of the TDS's call.. She also ¢ould have cauea,,xudéé lohhsan herself; for

shié knew that Judge: Johrison was the assigned judge :fbr'th;ewmthdrd-mé?ttéa‘ th.a‘t..day:i :

that she would accept the pleading The hallway eonversation-—and: wheﬂher Indge ]ehnson
learned that day that the TDS had called the court—thushas little bearing on the resolution

Ny of the key issues: before the Specia] Master.
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* Further, Judge Keller should have spoken up the next mqmiﬁgwhenf;émnga
conference of the judges, some of her colleagues lexpressed: surprisethat Richard
had niot filed anything the night before. Indeed, many of the judges, inclumng}udge |
Johnson, learned that the TDS had sought to file a lethal m;'ecﬁoh claimbyreadmg
the newspaper that weekend. Iudgel{e_"ller"sl silence at this meeting goascontmry to

But it did not impact the TDS's ability
pleading before Richard’s execution. |
V. ‘

Both in the media and during this proceeding, the Exami’ﬁer‘haﬂg faulted Judge
Keller for choosing not ta all'ow tbe TDSta fﬂe’the lethal injectianpai:éﬁla‘ite *given |
that the TDS was experiencing severe computer prohlems-—induding a saﬂes of
~ computer crashes"—-vwhich was purpartedly the canse of the delay.. But the
evidence demonstrates that the TDS was not having major computer pyublems.r
Lagarda agreed that no computerissues pmenée&het fro’x_n;creéx-ﬂu‘gj,to;,comp3l¢ﬁngﬂ :
the neceséary documents. The a‘llég_eid; problems were with theTDS’semail and
~$§§ciﬁmﬂy,;the ability to email from one personin the Houston oﬁ‘ice;téj.-ano:thgr‘. N

Inan effort to dig deeperinto th&TD’S*» allegations aﬁwmpute;i- i)roblems,
Judge Keller subpoenaed the TDS for documentation: regarding the teehnulogical
issues it emountered on September 25,2007, The “TDS was unable to produce
anything to corroborate its complaints of computer problems, J-fu‘dge;l(gllérfthrm
| contacted Bayou .City-Conng&ed.the company the TDS said had déaltiwith-their
computer issues; But Bayou ?City‘Cdnhected.ﬁrst-workedfon.the TDS'fs:ciamputer

systems on November:13, 2007. The TDS changed its story again, .s“aym*g»zthat-u:had
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-actually used Bone Computer on September 25, 2007. But the last invmce Bone
Computer could find for work it performed for the TDS was dated Apri;l 11,2007.
Judge Keller then inquired into whether Internet America, TDS's internet ‘pmvider,
reported any outages on Sep’tembér'zs 2007. Internet Amei‘ica's recorﬂs showéd'a ’
system-wide prohlem with a spam. ﬁlter onthe moming of September 25 2007, |
which: it corrected before noon that day. |

In sum, there is.no evidence in .»ﬂae._rgcerd to confirm that the T‘%S;suffered .

any‘:mmpumr issues that slawed its abilityttuprepar‘e-the;léth‘alvihmbn claimcm

 September 25, 2007, The TDS lawyers may have had an internal probhm citiatling
the ﬁl&s from one person to another in the Haastun office. But there ismothfng to
suggest that the reason it was late With the filings was because: ofa semus
computer: malfunction. Much like a lot of the other allegations in this case the
“serious lcomputefrcrash“"staty seems to be an embellishment that wasblown out of
propa‘rﬁon in the media. In sum, the Examiner has not shown thatﬁthe‘??l.’Ds;wa'stla“te
because of unpmcedented computer problems The TDS's failure to have the

docummts ready was: due toits own issues unrelatad toany compntex* malﬁmc:ﬁon.

“Thus, the. TDS has only’ itselfto blame for not having the pleadings prepared by 5:00;
v o
" Before Judge 1@11&&@:.&1@ éharges,éfi;uaiciai‘ﬁinmmge:éﬁée.; the TDSin
esseneemea this case thmughethe» media. The hews articles.and accompanying
‘public outcry rendered a “verdict” of guilty as charged. But muich like the chﬂdren's
game of telephone, the media’s reporting tiegan with. minor maccuracies and '

became more and more embellished leading to-plainly false assumptions about
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Iudgé Keller’s role in the Richard execution. TBE"TDS’Waskth’e{:ca alys o this
and public groundswell of opposition against Judge Keller

Several newspaper stories quoted Dow shorﬂy after Rlchardwas executed
| on September 25, 2007. Dow told:th&-newsp;apem;; thattlm TDS had s@fere;_la
computer crash; w‘hichvimped'ed its ability to file the lethal fﬁje‘ﬁ‘m“mm ‘Butthere
is little evidence that computer probléms:-stéiliﬁénﬂy :sldwed‘me."pmﬁéréﬁon of
‘these documents. An articlé inthe Dallas Moming News quated Dow. as stating, "1
think that Michael Richard got axecuted bemuse the Court of Criminxf &ppeals
couldn’t be boﬂlered to stay open 20 mifniutes late so we ceuld get all aur briefs in”
Dow repeated this ¢laim in the New York Times, the Washington Post, and the
Houston Chromcle,among Qﬂ%eﬁé,.and;‘the.;stqry‘wg;x‘sgmad mﬁmde -fThe.«, :
| ewdence-demonmtes,howeirer;thatfthérms-was}.na’tlmdy:i:aﬁle,théléfha'l_ "
injection claim until 5:56, not 5'20 ‘Dow has now admitted: thathis quate
ikar 'j Dw stated in

" inaccurately represented what actually oceurred that day‘ im
news reports that TDS lawyers “pleaded” with judge Keﬂar o stay upen to allow the
filing, but TDS paralegals, not ‘laWyers, were the ones to-call the deputy tlerk toask
about filing the papers after 5:00: These. distomons eﬁ'ectlvely placed bia;me on
Iudge Keller for Richard's execution that day They alsoled to: increased pubhc
scrutiny of Iudge Keller's actions, and, uItimately the Exammers charges. That is,
the Examiner' s charges largely rest on what ended up being mis]ead,ingﬂmedia

| ‘reports, which started from Dow's inaccurate statements in the;prass"agdspun out.

of corntrol,
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VII;

As the foregoing discussion demonstrates, the TDS bears the bulk of:‘fault for
what occurred on September 25, 2007. ‘Although its’missinﬁ and jgoal‘véf ass;si’:ing
death penalty litjgants is certainly an admirable anE;itsvactions;in,the,éi;hard case |
didfnoﬁmatchjt’stypicallyesﬁm#ble;pmctice'. The TDS d’idnntbe‘ginicé??templaﬁngj o
the lethal injection dé‘ﬁzi until over twnhours after the Supreme Courtagreed to
hear Baze. Itassignedajunior attorney to draftall of the necessary ﬁaémrs:énd did

ﬂ nothave the ﬁrst document ready-until 4:45 andthe. remainingduﬁuments mady
until 5:56. It failed to'pursue all possible ways to file the claim. It relied onits

Then. after it became clear that the Supreme Court would ‘be staying alI exemtions
until it resolved Baze, the TDS embellished the camputer problems it mffered and
-untruthfully told the media that it was ready to file.at 5 20 but that ]udge Ke]]er had
already closed the court house doa,rs., Indeed, the TDS was quite successﬁll' in -
causing a public uproar against Judge Keller, much of which was unwarranted,
Judge Keller’s condtict, however, was not exemplary pfziltpuhlic.séérvznt, fs’:he
shiould have been more open and Helpful aboit the way in which the TDS could
present the lethal injection claim to the TCCA. Shé should have direcwd the TDS's:
commumcation to Judge: ]ohnson. Althnugh she says that if she could da itall over
“again she would not: change any of her. acl:inns, this cannot be: true. Any reasonable
person, having gone throtigh tlus ordeal,surely would realize that open
communication, particularly during the hectic few hours before au»execgmon. would

benefit the interests of justice. Further; herjudgment in not keeping the cleri’s
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office open past 5:00 to allow the TDS to file was highly questionable, Th sum, there
is a valid reason why many in.the legal community are not proud of ]udge Keller's

actions.

Judge Keller’s silence on n several occasions conﬂicts with the idehl that cour "
- should foster-open communication among cuurtstaff and litigants. Bni: ]udge
Keller's omission did not cause the TDS to be late in its filing, to forget t{xg.other
available avenues, or to fail to have any“ of its experienced lawyers ~contfactxthe TCCA.
‘She did ot violate any written ior‘.unw;ittén rules or [aws. Ofcourse, ﬁmtduesnot |

absalve her of the responsibility to ensure that the-courts remain fair and}ust. Her

conduct, hewever, does not warrant removal from office, ar-even furth * reprimand
beyond the public lumiliation she has surely suffered. |

Inthe end, perhaps this entire ordeal canhaveposxtiveconsequenoes for the
future, The TCCA has reduced its oral mdxﬁonforitsexecuﬁm dayr;pfégcjedu:e;m
written form,. whic‘h will provide clarity and ceﬁahxty moving, fdrwérﬂ iAp‘peﬂate
counsel, including death penalty lawyers, certainly naw kriow of all of the avaﬂable
avenues to present a claim, even a&erthe clerk‘s officehas closed. Finaﬁy, we
should all be reminded of the responsibilities a public servant hagto .engqre-an d
'promote fairness in the criminal justice system | |

SOFOUND. |

DATED: January /4, 2010

SPECIAL MASTER ‘
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Appendix G



. Effective: November 6, 2007

Vernon's Texas Statutes and Codes Annotated Currentness
Constitution of the State of Texas 1876 (Refs & Annos) -
@ Article V. Judicial Department ‘
=+ § 1-a. Retirement, censure, removal and compensation of justices and judges; State Commission on
Judicial Conduct; procedure f ' '

(1) Subject to the further provisions of this Section, the Legislature shall provide for the retirement and compensa-
tion of Justices and Judges of the Appellate Courts and District and Criminal District Courts on account of length of
. service, age and disability, and for their reassignment to active duty where and when needed. The office of every
such Justice and Judge shall become vacant on the expiration of the term during which the incumbent reaches the
age of seventy-five (75) years or such earlier age, not less than seventy (70) years, as the Legislature may prescribe,
except that if a Justice or Judge elected to serve or fill the remainder of a six-year term reaches the age of seventy-
five (75) years during the first four years of the term, the office of that Justice or Judge shall become vacant on De-
cember 31 of the fourth year of the term to which the Justice or Judge was elected.

(2) The State Commission on Judicial Conduct consists of thirteen (13) members, to wit: (i) one (1) Justice of a -
Court of Appeals; (ii) one (1) District Judge; (iii) two (2) members of the State Bar, who have respectively practiced
as such for over ten (10) consecutive years next preceding their selection; (iv) five (5) citizens, at least thirty (30)
years of age, not licensed to practice law nor holding any salaried public office or employment; (v) one (1) Justice of
the Peace; (vi) one (1) Judge of a Municipal Court; (vii) one (1) Judge of a County Court at Law; and (viii) one (1)
Judge of a Constitutional County Court; provided that no person shall be or remain a member of the Commission,
who does not maintain physical residence within this State, or who shall have ceased to retain the qualifications
above specified for that person's respective class of membership, and provided that a Commissioner of class (i), (ii),
(iif), (vii), or (viii) may not reside or hold a judgeship in the same court of appeals district as another member of the
‘Commission. Commissioners of classes (i), (ii), (vii), and (viii) above shall be chosen by the Supreme Court with
advice and consent of the Senate, those of class (iii) by the Board of Directors of the State Bar under regulations to
" be prescribed by the Supreme Court with advice and consent of the Senate, those of class (iv) by appointment of the
Govemor with advice and consent of the Senate, and the commissioners of classes (v) and (vi) by appointment of
the Supreme Court as provided by law, with the advice and consent of the Senate.

(3) The regular term of office of Commissioners shall be six (6) years; but the initial members of each of classes (i),
(i) and (jii) shall respectively be chosen for terms of four (4) and six (6) years, and the initial members of class (iv)
for respective terms of two (2), four (4) and six (6) years. Interim vacancies shall be filled in the same manner as
vacancies due to expiration of a full term, but only for the unexpired portion of the term in question. Commissioners
may succeed themselves in office only if having served less than three (3) consecutive years.

(4) Commissioners shall receive no compensation for their services as such. The Legislature shall provide for the
payment of the necessary expense for the operation of the Commission.

(5) The Commission may hold its meetings, hearings and other proceedings at such times and places as it shall de-
termine but shall meet at Austin at least once each year. It shall annually select one of its members as Chairman. A
quorum shall consist of seven (7) members. Proceedings shall be by majority vote of those present, except that rec-

_ ommendations for retirement, censure, suspension, or removal of any person holding an office named in Paragraph
A of Subsection (6) of this Section shall be by affirmative vote of at least seven (7) members. ‘

(6) A. Any Justice or‘Judge of the courts established by this Constitution or created by the Legislature as provided in
Section 1, Article V. of this Constitution, may, subject to the other provisions hereof, be removed from office for
willful or persistent violation of rules promulgated by the Supreme Court of Texas, incompetence in performing the -



duties of the office, willful violation of the Code of Judicial Conduct, or willful or persistent conduct that is clearly
inconsistent with the proper performance of his duties or casts public discredit upon the judiciary or administration -
of justice. Any person holding such office may be disciplined or tensured, in lieu of removal from office, as pro-
vided by this section. Any person holding an office specified in this subsection may be suspended from office with
- or without pay by the Commission immediately on being indicted by a State or Federal grand jury for a felony of-
fense or charged with a misdemeanor involving official misconduct. On the filing of a sworn complaint charging a
person holding such office with willful or persistent violation of rules promulgated by the Supreme Court of Texas,
incompetence in performing the duties of the office, willful violation of the Code of Judicial Conduct, or willful and
persistent conduct that is clearly inconsistent with the proper performance of his duties or casts public discredit on
the judiciary or on the administration of justice, the Commission, after giving the person notice and an opportunity
to appear and be heard before the Commission, may recommend to the Supreme Court the suspension of such per-
son from office. The Supreme Court, after considering the record of such appearance and the recommendation of the
Commission, may suspend the person from office with or without pay, pending final disposition of the charge.

B. Any person holding an ofﬁoe named in Paragraph A of this subsection who is eligible for retirement beneﬁts un-
der the laws of this state providing for judicial retirement may be involuntarily retired, and any person holding an
office named in that paragraph who is not eligible for retirement benefits under such laws may be removed from
office, for disability seriously. mterfermg w1th the performance of his duties, which i 1s, oris likely to become, perma-
nent in nature. ‘

C. The law relating to the removal, discipline; suspension, or censure of a Justice or Judge of the courts established
by this Constitution or created by the Legislature as provided in this Constitution applies to a master or magistrate
appointed as provided by law to serve a trial court of this State and to a retired or former Judge who continues as a
judicial officer subject to an assignment to sit on a court of this State. Under the law relating to the removal of an
active Justice or Judge, the Commission and the review tribunal may prohibit-a retired or former Judge from holding
judicial office in the future or from sitting on a court of this State by asmgnment

(7) The Commission shall keep itself informed as fully as may be of circumstances relating to the misconduct or
disability of particular persons holding an office named in Paragraph A of Subsection (6) of this Section, receive

. complaints or reports, formal or informal, from any source in this behalf and make such preliminary investigations
as it may determine. Its orders for the attendance or testimony of witnesses or for the production of documents at
any hearing or investigation shall be enforceable by contempt proceedings in the Disttict Court or by a Master.

(8) After such mvestlgatxon as it deems necessary the Commission may in its discretion issue a pnvate or public

admonition, warning, reprimand, or requirement that the person obtain additional training or educatlon, or if the’
Commission determines that the situation merits such action, it may institute formal proceedings and order a formal

hearing to be held before it concerning the public censure, removal, or retirement of a person holding an office or

position specified in Subsection (6) of this Section, or it may in its discretion request the Supreme Court to appoint’
an active or retired District Judge or Justice of a Court of Appeals, or retired Judge or Justice of the Court of Crimi-

nal Appeals or the Supreme Court, as a Master to hear and take evidence in any such matter, and to report thereon to

the Commission. The Master shall have all the power of a District Judge in the enforcement of orders pertaining to

witnesses, evidence, and procedure. If, after formal hearing, or after considering the record and report of & Master,

the Commission finds good cause therefor, it shall issue an order of pubhc censure or it shall recommend to a review

tribunal the removal or retirement, as the case may be, of the person in question holdmg an office or position speci-

fied in Subsection (6) of this Section and shall thereupon file with the tribunal the entire record before the Commis-

sion.

(9) A tribunal to review the Commission's recommendation for the removal or retirement of a person holding an
office or position specified in Subsection (6) of this Section is composed of seven (7) Justices or Judges of the
Courts of Appeals who are selected by lot by the Chief Justice of the Supreme Court. Each Court of Appeals shall
designate one of its members for inclusion in the list from which the selection is made. Service on the tribunal shall -



be considered part of the official duties of a judge, and no additional compensation may be paid for such service.
The review tribunal shall review the record of the proceedings on the law and facts and in its discretion may, for
good cause shown, permnt the introduction of additional evidence. Within 90 days after the date on which the record
is filed with the review tribunal, it shall order public censure, retirement or removal, as it finds just and proper, or
wholly reject the recommendation. A Justice, Judge, Master, or Magistrate may appeal a decision of the review tri-
bunal to the Supreme Court under the substantial evidence rule. Upon an order for involuntary retirement for disabil-
ity or an order for removal, the office in question shall become vacant. The review tribunal, in an order for involun-
tary retirement for disability or-‘an order for removal, may prohibit such person from holding judicial office in the
future. The rights of an incumbent so retired to retirement benefits shall be the same as 1fhls retirement had been
voluntary o

(10) All papers filed with and proceedings before the Commission or a Master shall be confidential, unless other-
wise provided by law, and the filing of papers with, and the giving of testimony before the Commission or a Master -
shall be privileged, unless otherwise provided by law. However, the Commission may issue a public statement
through its executive director or its Chairman at any time dunng any of its proceedings under this Section when
sources other than the Commission cause notoriety concerning a Judge or the Commission itself and the Commis-
sion determines that the best interests of a Judge or of the public will be served by issuing the statement. -

(11) The Supreme Court shall by rule provide for the procedure before the Commission, Masters, review tribunal,
and the Supreme Court. Such rule shall provide the right of discovery of evidence to a Justice, Judge, Master, or
Magistrate after formal proceedings are instituted and shall afford to any person holding an office or position speci-
fied in Subsection (6) of this Section, against whom a proceeding is instituted to cause his retirement or removal,
‘due process of law for the procedure before the Commission, Masters, review tribunal, and the Supreme Court in the
‘same manner that any person whose property rights are in jeopardy in an adjudicatory proceeding is entitled to due
process of law, regardless of whether or not the interest of the person holding an office or position specified in Sub- -
section (6) of this Section in remaining in active status is considered to be a right or a privilege. Due process shall
include the right to notice, counsel, hearing, confrontation of his accusers, and all such other incidents of due proc-
ess as are ordinarily available in proceedmgs whether or not mlsfeasance is charged, upon proof of which a penalty
may be lmposed

(12) No person holding an office speclfied in Subsection (6) of this Section shall sit as a member of the Commission
in any proceeding involving his own suspenmon discipline, censure, retirement or removal.

(13) This Section 1-a is alternative to and cumulative of, the methods of removal of persons holdmg an office named
in Paragraph A of Subsection (6) of this Section provided elsewhere in this Constitution.

(14) The Legislamre.'mey promulgate laws in furtherance of this Section that are not inconsistent with its provisions.
" CREDIT(S)

- Added Nov. 2, 1948. Amended Nov. 2, 1965; Nov. 3, 1970; Nov. 8, 1977; Nov. 6, 1984, eff. Jan. 1, 1985; Nov. 6,
2001; Nov. 8, 2005; Nov. 6, 2007.

" INTERPRETIVE COMMENTARY
2007 Main Volume

To attract competent and talented lawyers to the bench, adequate compensation upon retirement vaﬂ:er yeers
of service should be granted. Moreover, retirement at a certain age limit is thought to be promotive of good
administration, although such retirement would not often come about if a pension were not offered.



To permit the legislature to provide for the retirement and compensation of judges of the appellate and dis-
trict and criminal district courts on account of service, age or disability, Section 1-a was adopted by
amendment in 1948. Such a section was necessary, if pensions were to be granted, because of the limitation
provided in Section 51, Article III which prohibited the legislature from making any grant of public money
to any individual. ' ‘

. Section 1-a also permits the legislature to provide for the reassignment of retired judges to active duty
where and when needed. This is a desirable provision, and, by it, it is possible to make available to the state
a small reserve of experienced men on whom it can call for help in disposing of suddenly overcrowded -
dockets or in handling certain types of business for which the particular retired ]udges are fitted by long ex-

: penence

HISTORICAL NOTES
2007 Main Volume

This section added in 1948 and adopted at the Nov. 2 1948 electlon, was proposed by Acts 1947, 50th Leg., H JR.
No. 39.

The 1965 amendment, proposed by Acts 1965, 59th Leg., p. 2227 H.J.R. No. 57 and adopted at the Nov 2, 1965 -
election, rewrote the sectxon, which prior thereto read:

“The Legislature shall prov1de for the retitement and compensation of Judges and Commissioners of the Appellate
Courts and Judges of the District and Criminal District Courts on account of length of serv1ce, age or dlsablhty, and
for their reasslgnment to active duty where and when needed.” '

The 1970 amendment, proposed by Acts 1969, 6lst Leg p. 3237, HJ.R. No. 30 and adopted at the Nov. 3, 1970-
election, in subsec. (5), inserted “censure”, and substituted “any person holding an office named in Paragraph A of .
" Subsection (6) of this Section” for “Justices or Judges; rewrote subsec. (6), which prior thereto read

“Any Justice or Judge within the scope of this Section 1-a may, subject to the other provisions hereof, be removed
from office for willful or persistent conduct, which is clearly inconsistent with the proper performance of his said
duties or casts public discredit upon the judiciary or administration of justice; or any such Justice or Judge may be
involuntarily retired for disability seriously interfering with the performance of his duties; which is, or is hkely to
become, permanent in nature.”;

in subsec. (7), substituted “persons holding an office named in Paragraph A of Subsection (6) of this Section” for
“Justices or Judges”; rewrote subsec. (8) which prior thereto read:

“The Commission may, after such investigation as it deems necessary, order a hearing to be held before it concern-
ing the removal or retirement of a Justice or Judge, or it may in its discretion request the Supreme Court to appoint
an active or retired District Judge or Justice of a Court of Civil Appeals as a Master to hear and take evidence in any
such matter, and to report thereon to the Commission. If, after hearing, or after considering the record and report of a
Master, the Commission finds good cause therefore, it shall recommend to the Supreme Court the removal or re-
tirement, as the case may be, of the Justice or Judge in question and shall thereupon file with the Clerk of the Su-
' preme Court the entire record before the Commission.”;

in subsec. (9) substituted “public censdre, retirement or removal” for “removal or retirement”; in subsec. (11) substi-



tuted “person holding an office named in Paragraph A of Subsection (6) of this Section” for “judge” and inserted “or
removal” preceding “due process of law”, in the first sentence; in subsec. (12), substituted “person holding an office
named in Paragraph A of Subsection (6) of this Section” for “Justice or Judge”; and in subsec. (13) substituted “per- '
sons holding an office named in Paragraph A of Subsectxon (6) of this Sectlon” for “Justlces and Judges™.

The 1977 amendment proposed by Acts 1977, 65th Leg p. 3362, S.J.R. No. 30 and adopted at the Nov 8, 1977
election, rewrote subsec. (2), whlch prior thereto read:

“There is hereby created the State Judicial Qualifications. Commission, to consist of nine (9) members, to wit: (i)
two (2) Justices of Courts of Civil Appeals; (ii) two (2) District Judges; (iii) two (2) members of the State Bar, who
. have respectively practiced as such for over ten (10) consecutive years next preceding their selection; (iii) three (3)

~ citizens, at least thirty (30) years of age, not licensed to practice law nor holding any salaried public office or em-
ployment; provided that no person shall be or remain a member of the Commission, who does not maintain physical -
residence within this State, or who resides in, or holds a judgeship within or for, the same Supreme Judicial District
as another member of the Commission, or who shall have ceased to retain the qualifications above specified for his
respective class of membership. Commissioners of classes (i) and (ii) above shall be chosen by the Supreme Court
with advice and consent of the Senate, those of class (iii) by the Board of Directors of the State Bar under regula--
tions to be prescribed by the Supreme Court with advice and consent of the Senate, and those of class (iiii) by ap-
pointment of the Governor with advice and consent of the Senate.”; -

" in subsec. (5), subsntuted “six (6) members” for five (5) members”, and inserted “suspensmn rewrote par A of
subsec. (6), which prior thereto read

‘“Any Justice or Judge of the Appellate Courts and District and Criminal District Courts, any County Judge, and any

Judge of a County Court at Law, a Court of Domestic Relations, a Juvenile Court, a Probate Court, or a Corporation
or Municipal Court, and any Justice of the Peace, and any Judge or presiding officer of any special court created by
the Legislature as provided in Section 1, Article V. of this Constitution, may, subject to the other provisions hereof,
be removed from office for willful or persistent conduct, which is clearly inconsistent with the proper performance.
- of his said duties or casts public discredit upon the judiciary or administration of justice; or any person holding such
office may be censured, in lieu of removal from office, under procedures provided for by the Legislature.;

in subsec. (7), added “or by a Master”; in subsec. (8), in the first sentence, inserted “or public reprimand”, “institute
formal proceedings”, “formal hearing”, “public censure”, “or retired: Judge or Justice of the Court of Criminal Ap-
peals or the Supreme Court”, added the second sentence which related to the powers of the Master, and inserted
“formal hearing” in the last sentence; in subsec. (9), added the sentence which allowed the Supreme Court in an or-

" der for involuntary retirement, disability, or removal to prohibit such: person from holding future judicial office; in
subsec. (10), in the first sentence, inserted “, unless otherwise provided by law”, time, and added the sentence which
allowed the Commission to issue a public statement when sources cause notoriety concerning a Judge or Commis-
sion itself and the best interests of a Judge or of the pubhc will be served, and rewrote subsec. (12) which pnor
thereto read: '

“No person holding an office named in Paragraph A of Subsection (6) of this Section shall sit as a member of the
Commission or Supreme Court in any proceeding involving his own retirement or removal.”

The 1984 amendment proposed by Acts 1983 68th Leg., p. 6694, H.J.R. No. 4, §§ 1 to 4 and adopted at the Nov. 6,

1984 election, effective Jan. 1, 1985, in subsec. (2) substituted “one (1) Justice of a Court of Appeals” for “two (2)
Justices of Courts of Civil Appeals”, “one (1) District Judge” for “two (2) District Judges”, inserted “(vi) one (1)
Judge of a Municipal Court; and (vii) one (1) Judge of a County Court at Law; inserted “and the Judges of a Mu-
nicipal Court-and or & County Court at Law”, inserted “classes (i), (ii), and (vii), substituted “commissioner of
classes (v) and (vi) by appointment of the Supreme Court as provided by law, with the advice and consent of the



Senate” for “commissioner of class (v) by appointment of the Supreme Court, deleted “from a list of five (5) names
submitted by the executive commxttee of the Justice of the Peace and Constables Association of Texas, with the ad-
vice and consent of the Senate.”; and deleted the remaining sentences which related to the termination of the initial
term of the commissioner on November 19, 1979 and the continuation of the office as a member of the Commission
for the appointed term on the effective date of this amendment, and other nonsubstantive grammatleal changes; re-
wrote par. A of subsec. (6) which prior thereto read:

“Any Justice or Judge of the Appellate Courts and District and Criminal District Courts, and any County Judge, and

any Judge of a County Court at law, a Court of Domestic Relations, a Juvenile Court, a Probate Court, or a Corpora-

tion or Municipal Court, and any Justice of the Peace, and any Judge or presiding officer of any special court created

by the Legislature as provided in Section 1. Article V, of this Constitution, may, subject to the other provisions

. hereof, be removed from office for willful or persistent conduct, which is clearly inconsistent with the proper per-
formance of his said duties or casts pubhe discredit upon the judiciary or administration of justice, or any person
holding such office may be censured, in lieu of removal from office, under procedures provided for by the Legisla-
ture. Any person holding an office named in this subsection may be suspended from office with or without pay by
the Commission immediately on being indicted by a State or Federal grand jury for a felony offense, or, on the filing
of a sworn complaint charging a person holding such office with willful and persistent conduct which is clearly in-

~consistent with the proper performance of his duties or which casts public discredit on the judiciary or on the ad-
ministration of justice, the Commission, after giving the person notice and an opportunity to appear before the
Commission, may recommend to the Supreme Court the suspension of such person from office. The Supreme Court,
after considering the record of such appearance and the recommendation of the Commission, may suspend the per-
son from office with or without pay, pending ﬁnal disposition of the charge.”

and added par. C; in subsec. (8), inserted “admonition, warning; reprimand, or requirement that the person obtain
additional training or education,” substituted “or position speciﬁed” for “named in Paragraph A of”, substituted
“Court of Appeals” for “Court of Civil Appeals” substituted “a review tribunal” for “the Supreme Court”, substi-
tuted “or position specified” for “named in Paragraph A of” and substituted “tribunal” for “Clerk of the Supreme

Court”; rewrote subsec. (9) which prior thereto read '

“The Supreme Ceurt shall review the record of the proceedings on the law and facts and in its discretion may, for
good cause shown, permit the introduction of additional evidence and shall order public censure, retirement or re-
moval, as it finds just and proper, or wholly reject the recommendation. Upon an order for invohmtary retirement for
disability or an order for removal, the office in question shall become vacant. The Supreme Court, in an order for
mvoluntary retirement for disability or an order for removal, may prohibit such person from holding judicial office
* in the future. The nghts of an incumbent so retired to retirement benefits shall be the same as if his retirement had
been voluntary.”;

in subsec. (10), substituted “or a Master shall be privileged, unless otherwise provided by law” for “Master or the
Supreme Court shall be privileged, unless otherwise provided by law, provided that upon being filed in the Supreme
-Court the record loses its confidential character; in subsec. (11), inserted “review tribunal” twice, inserted “shall
- provide the right of discovery of evidence to a Justice, Judge, Master, or Magistrate after formal proceedings are
instituted and”, and substituted *“or position specified” for “named in Paragraph A of” twice; in subsec. (12) substi-
tuted “office speclﬁed in Subsection (6)” for “named in Paragraph A of Subsection (6), inserted “dlsclplme” and
deleted the last sentence which provided that a recommendation of the Commission for the suspension, censure,

retirement, or removal of a Supreme Court Justice shall be determined by a tribunal of seven Court of Civil Appeals
Justices; and added subsec. (14).

Section 5 of HJ.R. No. 4, Acts 1983, 68th Leg., p. 6700, contained a temporary provision relating to initial terms of
certain commissioners, continuation of existing terms, abolishment of the offices of certain commissioners, and the
apphcauon of the constitutional amendment to existing investigations and formal proceedings. The temporary provi-
sion explred January 1, 1988. .



The 2001 amendment, proposed by Acts 2001, 77th Leg., HJ.R. No. 75, § 2.01 and adopted at the Nov. 6, 2001
election, in subd. (1), in the second sentence, following “the Legislature may prescribe”, deleted “but, in the case of
an incumbent whose term of office includes the effective date of this Amendment, thls provision shall not prevent
him from serving the remainder of said term nor be applicable to him before his period or periods of judicial service
shall have reached a total of ten (10) years”; and in subd. (2), in the first sentence, substituted “The State Commis-
sion on Judicial Conduct consists” for “The name of the State Judicial Qualifications Commission is changed to the
State Commission on Judicial Conduct. The Commmmon consists”. ' :

The 2005 amendment, proposed by Acts 2005 79th Leg., HJ.R. No. 87 and adopted at the Nov. 8, 2005 election,
rewrote subd. (2) and in subd. (5) twice substituted “seven (7) members” for “six (6) members”. Prior to amend-
ment, subd. (2) read:

“The State Commission on Judicial Conduct consists of eleven (11) members, to wit: (i) one (1) Justice of a Court of

Appeals; (ii) one (1) District Judge; (iii) two (2) members of the State Bar, who have respectively practiced as such
for over ten (10) consecutive years next preceding their selection; (iiii) four (4) citizens, at least thirty (30) years of

age, not licensed to practice law nor holding any salaried public office or employment; (v) one (1) Justice of the

Peace; (vi) one (1) Judge of a Municipal Court; and, (vii) one (1) Judge of a County Court at Law; provided that no E
person shall be or remain a member of the Commission, who does not maintain physical residence within this State,

or who resides in, or holds a judgeship within or for, the same Supreme Judicial District as another member of the
Commission, or who shall have ceased to retain the qualifications above specified for his respective class of mem-
bership, except that the Justice of the Peace arid the Judges of a Municipal Court and or a County Court at Law shall
be selected at large without regard to whether they reside or hold a judgeship in the same Supreme Judicial District
as another member of the Commission. Commissioners of classes (i), (ii), and (vii) above shall be chosen by the
Supreme Court with advice and consent of the Senate, those of class (iii) by the Board of Directors of the State Bar
under regulations to be prescribed by the Supreme Court with advice and consent of the Senate, those of class (iiii)
by appointment of the Governor with advice and consent of the Senate, and the commissioners of classes (v) and
(vi) by appointment of the Supreme Court as provided by law, with the advice and consent of the Senate.”

2010 Electronic Update

The 2007 amendment, proposed by Acts 2007, 80th Leg.,AH.J.R'.'N'o. 36, was approved at the Nov. 6, 2007 election,
and rewrote subd. (1), which prior thereto read: ,

“(l) Subject to the further provisions of this Section, the Legislature shall provide for the retirement and compensa-

tion of Justices and Judges of the Appellate Courts and District and Criminal District Courts on account of length of
service, age and disability, and for their reassignment to active duty where and when needed. The office of every
such Justice and Judge shall become vacant when the incumbent reaches the age of seventy-five (75) years or such
earlier age, not less than seventy (70) years, as the Legislature may prescn’be » .
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GOVERNMENT CODE CHAPTER 33. STATE COMMISSION ON JUDICIAL CONDUCT
GOVERNMENT CODE
TITLE 2. JUDICIAL BRANCH
, SUBTITLE B. JUDGES
CHAPTER 33. STATE COMMISSION ON JUDICIAL CONDUCT

SUBCHAPTER A. GENERAL PROVISIONS

Sec. 33.001. DEFINITIONS. (a) In this chapter:

(1)) "Censure" means an order of denunciation issued b&-
the commission under Section 1-a(8), Article Vv, Texaé Constitution,
or an order issued by a rgviéw tribunal under Section 1-&(9),
Article Vv, Texas Constitutién. » , ‘

(2). "Chairperson" means the member of the»commission'
selected by the members of the commission to serve as its presiding
officer. ‘ ' ‘ .

(3) "Clerk" means the individual designated by the
commission to assist in:

{a) formal proceedings before the commission or a
special master; or | » ‘
' (B) proceedings before a special court of review.

(4) "Commission" means the State Comﬁission on
Judicial Conduct. |

(5) "Examiner" means an individual, including an
employee or special counsel of the commission, éppointed by the
commiésion to gather and preseﬁt evidence before a special master,
‘the comﬁission,~a special court of review, oxr a ;eview.tribunal.

(6) "Formal hearing" means the public evidentiafy
phasé of formal proceedings conducted hefore the commission or a
special master. | ‘

(7) ‘"Foimal proceedings” means the proceedings
ordered by the commission concerning the public censure, removal,
or retirement of a judge.

(8) "Judge" ﬁeans a Jjustice, = judge, master,
magistrate, or,retiied or former judge as described by Section 1-a,
Article V, Texas Constitution, or other person who performs the’

functions of the justice, judge, master, magistrate, or retired or



former judge.

(9) "Rev:Lew tribunal"” means a panel of seven justices
of the courts of appeal selected by lot by the chief Justz.ce of the
supreme court to review a recpmmendation of the commission for the
removal or retirement of a judge undér_ Section 1-a(9), Article v,
Texas Constitution. ) ‘

(10) "Ssanction" means an order issued -by the
commission under Section 1-a(8), A’rti'cle V, Texas Constitutionv,
providing for a private or public admonition, warning, or ‘reprimand“
or requiring that a person obtain additional training or education.

(11) ™"Special court of reﬁiew" means a panei of three
justices of the courts 6f appeal selected by lot by the chief
justice of the supreme court on petition to review a censure or
sanction issued by the commission under Section 1-a(8), Arf:icle v,
Texas Cbnstitutiqn.' | | ’ ,

| (12) "Special master" means a master éppoiﬁted by the

supreme coulrt under Sectipn l-a, Article v, Texas Constitution.

- (vb) ‘For purposes of Section 1-a, AArtic‘le v, Texas

Constittitio_n, "wilful or persistent condﬁct that is clearly

inconsistent with the proper performance of. a judge's duties"
includes: | ' .’ _ ‘

(1) wilful, petsistent, and unjustifiable failure t‘o
timely execute the business of the court, cons:.derlng the quant:.ty
and complex:.ty of the bus:.ness; '

(2) wilful violation of a provision of the Texas perial
statutes or the Code of Jﬂ'dicial Conduct; i

(3) persistent or wilful violatidn of the rules
promulgated by the supreme c‘ourf; ' '

| (4) incompetence ‘in the performance of fhe duties of

the office; _
‘ (5) failure to cooperate with the comﬁtission; o'r‘
(6) violation of any pxovisiop | of a - voiuntary
agreement to resign from judicial office in lieu of disciplinary
action by the commission.

(c) The definitions provided by Subsections (b) and (d) are
not. exclusive.

(d} For purposes of Subdivision‘(‘G) ’ Seétion 1-a, Article Vv,



Texas Constitution, a misdemeanor involving official miscbnduct
includes a misdemeanof involving an act relating to a judicial
office or a misdemeanor involving an act involving moral turpitude.
Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended
by Acts 1999, 76th Leg., ch. 462, Sec. 1, eff. June 18, 1999; Acts
2001, 77th Leg., ch. 9i7, Sec. 1, eff. Sept. 1, 2001.
Amended by: .

Acts 2009, 81st Leg., R.S., Ch. 805, Sec. 1, eff. June 19,
- 2009. ‘

Sec., 33.002. COMMISSION. (a) The State Commission on
Judicial Conduct is established under Section 1=a, Article V, Texas
Constitutioﬁ; and has the powers provided by that section. .

(b) A constitutional or statutory reference to the State
Judicial Qualificationé.Commission means thé State Commiséion on
Judicial'cdﬁduct. ;

(c) Appointments to the commission shall be made without
regard té the ;ace; coloxr, disability, sex, religion, age, or
national origin of the appointees. ‘

Acts 1985, GQtH'Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended
by Acts 1999, 76th Leg., ch. 462, Sgc. 2, eff. June 18, 1999; - Acts’
2001, 77th Leg., ch. 917, Sec. 2, éff. Sept. 1, 2001. ‘

Sec. 33.003. SUNSET PROVISION. The State Commission on
Judicial Conduct is subject to review under Chapter 325 (Texas
~Sunset Act), but -is -not abolished under that ‘chaptei. The
commission shall be reviewed during the period in which state
agencies ‘abolished in 2001 and every 12th year after 2001 are
reviewed. '_

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept.~1, 1985. Amended
by Acts 1985, 69th Leg., ch. 480, Sec. 21, eff. Sept. ;, 1985; Acts
1987, 70th Leg., ch. 148, Sec. 2.47(a), eff. Sept. 1, 1987; Acts
1991, 72nd Leg., 1st C.S., ch. 17, Sec. 5.13, eff. Nov. 12, 1991.

Sec. 33.0032. CONFLICT OF INTEREST. (a) In this section,
"Texas trade association" means a cooperative and voluntarily

joined association of business or professional competitors in this



state designed to assist ité members and its industry or profession
in dealing with mutual business or professional problems and in-
promoting their common interest. | ‘ | »

(b) a person may not be a commission employee employed in a
"bona fide executive, administrative, or professional capacity,"
-as that phrase is ﬁsed, for purposes of establishing an exemption to
the overtime provisions of the federal Fair Labor Standards Act of
1938 (29 U.S.C. Section 201 et seqg.), and ‘its subsequént
amendments, if: ' e

(1) the. person is an officer, employée,l or paid-
consultant of -a Texas trade association the members of which are
subject to regulation by the commission; or |

(2) the person's spouse is an officer, ménager, or paid
consultant of a Texas frade 'associatiori 'the‘nfembers of whichvare
subject to regulation by the commissibn'.

(c) & persén mﬁy not act as the g.enera'l" counsel to the
cémmission if the person is required to register aQ a "lbbbyisf under
" Chapter 305 because of the‘person's activities for compensation on :
behalf of a profession related to the operation of the commission.

Added by Acts 2001, 77th Leg., ch. 917, Sec. 3, eff. Sept. 1, 2001.

Sec. 33.004.’ COMPENSATION BND EXPENSES OF COMMISSION
MEMBERS, SPECIAL MASTERS, AND OTHER. EMPLOYEES. (a) A member .of
‘the commission serves withouf compensafion for services, but is
entitled to reimbursement for expenses as provided by this section.

(b): A special master who is an active district judge or
justice of the court of appeals is-éntitléd to a per diem of $25 for
"each day or part of a day that the person spends in the performance
| of the duties of special master. The per diem is in addition to
other compensation and expenses authorized by law. '

() A speciél master who is a retired judge of a district
court or the court of criminal appeals or a ‘retixe’d,justice of a
court of appeals or the supremé court is entitled to compenSation in '
~ the same manner as.provided by Section 74.061. f‘or purposes of this‘r
subsection, 'the term ,"'court“‘ in Section 74.061l(c) means the
district court in the county in which formal proceedings are heard

by the special master.



(d) A member or employee of the commission, special counsel,
or any other person ‘appointed by'the cbmmission‘ to assist the
commission in performing the duties_ of the cominiss'ion, or a special
master is entitled to necessary expenses for travel, boardv,:and
lodging incurred in the performance of official duties. ‘

| {e) Payment shall be made under this section on certificates
. of approval by the coMiséion. ‘ v
Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept..l,.1985. Amended
by Acts 2001, 77th Leg., ch. 917, Sec. 4, eff. Sept. 1, 2001.
Amended by: | ‘ - ’

Acts 2009, Blst Leg., R.S., Ch. 807, Sec. 1, eff. September 1,
2009. , ' o

Acts 2009, 8lst Leg., R.S., Ch. 807, Sec. 2, eff. September 1,
2009. ' |

Sec. 33;0041. REMOVAL OF COMMISSION MEMBER; NOTIFICATION
PROCEDURES. If the executive director has knowledgé that -a
potentvial ground for removal‘ of a commission member ‘exvists, the
'executive director shall notify the presiding officer 'of'thé
commission of the pofential ground.. The presiding officer shall
then ndtify'the governo;, the supr'emé couit, the state bai, and‘ the
attorn‘ey general that a potential ground fqr;removai exists. 'If the
pofential ground for removal involves the presiding officer, the
executive direc:'tbr shall notify the next highest ranking officer of
the commission, who shall ’then notify the 'goverhor, the suéreme.« '
court, thé state bar, and the attorney general that a potential
ground for removal exists. ' | |

Added by Acts 2001, 77th Leg., ch. 917, Sec. .5, eff. Sept. 1, 2001.

Sec. 33.0042. -REQUIREMENTS FOR OFFICE OR EMPLOYMENT:
" INFORMATION. The executive director or the executive director'sb
designee shall provide to theﬁtbers of the commission and to agency ’
"employees, as often as necessary, information regardihg the
requirements for office or e‘mployment-‘under this 'chapter and
Section i-a, Article V, Texas Constitution, including information
regarding a perﬂson‘s responsibilities under applicable laws

relating to standards of conduct for state officers or employees.
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Added by Acts 2001, 77th Leg., ch. 917, Sec. 5, eff. Sept. 1, 2001.

Sec. 33.0043. COMMISSION MEMBER TRAINING. (a) A person
who is appointed to and‘qualifies for office as a member of the
conﬂmission shall complete a training program that complies with -
this section. " A ' |

(b) The training program must provide the per‘son' with -
information regarding: | _

(1) the legislation that created the clomm‘iss-ion;v

(2) the probgrams operated by the cotbmisSion; |

(3) . the ‘t_ole and functions of the eommission;

(4) ° the rules of the commission with an empﬁasis on the
rules that relate to di‘sciplinery and investigatory authority;

(5) the current budget for the’ commlssz.on,

. (6) the results. of the most recent formal audlt of the

commission; ' )

(7) the zequirements of laws zelat:.ng to publlc
,off:.c:.als, J.ncluding conflict-of- :Lnterest laws; and

(8) -any appllca.ble ethics pol:.c'.les adopted by the -
commission or the Texas Ethics Commission.

(c) A person appo:.nted to the commission ie entitledf to
reimbursement, as. provided by the General Appropriations Act, for
the travel expenses incurred in'attending the training program
regardless of whether the attendance at the p’rograml o.ccurs before
or after the person qualifies for office. o

Added by Acts 2001, 77th Leg., ch. 917, Sec. 5, e£f. Sept. 1, 2001.

Sec. 33.0044. DIVISION OF RESPONSIBILITY. The commission
sha;l .develop and implement policies that clearly separate the
policy-making responsibilities of the commission and the
'managEment responsibilities of the executive director and etaff.v'-of
" the commission. '

Added by Acts 2001, 77th Leg., ch. 917, Sec. 5, eff. Sept. 1, 2001.

Sec. 33.0045. EQUAL EMPLOYMENT OPPORTUNITY POLICY
STATEMENT. (a) The executive director or the executive

director's designee shall prepare and maintain a written policy
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statement »th‘at implements a program of equal employment opportunity

teo ensure that all personnel decisions are made without regard to

race, color,'disability, sex, religion, age, or national origin.
(b) The policy statement must include:

(1) personnel policies, including policies relating
to recruitment, evaluation, selection, training, and promotion of
personnel, that show the intent of the commission to avoid the
unlawful employment prectices described by Chapter 21, Labor vCode;‘
nd . .

-{2) an analysie of the extent to whioh the composition
of the commission's"personnel is in accordance with state and
federal lew and a description of reasonable methods to achieve
compliance with state and federal law.

{c) The policy statement must:

(1) be updated amrually;

(2) be reviewed by the state Commission .o_n Human
Rights for compliance with Subsection (b) .(l) ; and

' (3) be filed with the governor's office.

Added by Acts 2001, 77th Leg., ch. 917, Sec. 5, eff. Sept. 1, 2001.

Sec. 33.005. ANNUAL REPORT. (a) Not later than December 1
of each year, the commission shall eubmit to the legislature a'
report for the preceding fiscal year ending August 31.

(b) The report must include: ‘

(1) - an explanation of the role of the commission;

(2) ennoal statistical information and eiamples of
improper judicial conduct; ‘ '
' (3) an explanation of the commission's processes; and

(4) - changes the comm;i.ssion considers necessary in its
rules or the applicable statutes or constituti'onal provisions.

(c) The commission shall distribute the report to the
governor, lieutenant ' governor, speaker of the house of
representatives, and editor of the Texas Bar Journal.

(d) The legislature shall appropriate funds for the
v preparation and distribution of the report. l
(e) The Texas Bar Journal shall periedically publish public

statements, sanctions, and orders of additional education issued by



the commission.

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985.. Amended
by Acts 1989, 71st Leg.,'ch. 646, Sec. 3, eff. Aug. 28, 1989; Acts
1999, 76th Leg., ch. 462, Sec. 3, eff. Juﬁe 18, 1999; Acts 2001,
77th Leg., ch. 917, Sec. 6, eff. Sept. 1, 2001. o

Sec. 33.006. IMMUNITY FROM LIABILITY. (a) This section

aﬁplies to:

(1) the commission;

(2) amember of the commission;

(3) the executive director of the eommission;

(4) an employee of the commission;

(5) a special master appointed under Section 1-a(8),
Article V, Texas Constitution; 4 ' '

(6) special counsel for the commission and any person
employed by the‘speciai eounsel; and

(7) any other person appoihted by the commission to
assist the commission in performing its duties.

(b) A personvtDVWhich this section applies is not liable for
an act or omissienlcomhitted by the person within fhe scoﬁe of the
person's official duties.

(c) The immunity from liability provided by this section.ie‘
absolute and unqualified and extends to any action at law or in

'equity. )
Added byrActs 1999, 76th Leg., ch. 462, Sec. 4, eff. June 18, 1999.
Amendedvby Acts 2001, 77th Leg., ch. 917, Sec. 7, eff. Sept. 1,
’2001.

- Sec. 33.007. DISTRIBUTION OF MATERIALS TO JUDGES AND THE
PUBLIC. (a) The commission shall develop and distribute
plain-language materials as described by this section to judges and
the pgblic. |

(b) The materials must include a description of:
(1) the commission's responsibiiities;‘
(2) the types of conduct that constitute judicial
misconduct;

(3) the types of sanctions issued by the commission,



including orders of additional education; and
(4) the commission's pvolicies and procedures relating
to complaint investigation and resolution. ‘
(c) The materials shall be provided in English and Spanish.
(d) The commission shall provide to each person filing a
complaint with the commission the materials described by this
section. | |
. (e) kThe commissioﬁ shall adopt a bolicy to effectively
distribute ﬁlaterials aé required by this section.

'Added by Acts 20011, 77th Leg., ch. 917, Sec. 8, eff. Sépt. 1, 2001.

Sec. 33.008. JUDICIAL MISCONDUCT INFORMATION. The
commission shall routinely provide to entities that ~provide‘
. education to judges information rel‘atiing.to judicial misconduct
resulting iﬁ sanctions or orders of additional education issued by
the commission. The commission shall categorize the information by
level of judge and type of misconduct. |

Added by Acts 2001, 77th Leg., ch. 917, Sec. 8, eff. ‘Sept. 1, 2001.
SUBCHAPTER B. POWERS AND DUTIES

Sec. 33.021. GENERAL POWERS OF COMMISSION.  The commission
may:
(1) design and use a seal;

(2) employ persons that it considers necessary to

* carry out the duties and powers of the commission;:

(3) employ special counsel as it con31ders necessary;

(4) arrange for attendance of witnesses;

(5) arrange for and compensate expert witnesses and
reporters; and ' |

(6) pay from its available funds bthe' reasonably ‘
necessary expenses of carrying out its dutieg undex the
constitution, including providing compensation to special masters.
. Acts 1985, 69th Leg., ch 480, Sec. 1, eff. Sept. 1, 1985. Amended
by Acts 1999, 76th Leg., ch. 462, Sec. 5, eff. June 18, 1999, Acts
2001, 77th Leg., ch. 217, Sec. 10, eff. Sept. 1, 2001.



Sec. 33.0211. COMPLAINTS. (a) The commission shall’
maintain a file on each written .complaint filed with the
commission. The file must include:

(1) the name of the peréon’who filed the complainﬁ;

(2) fhe date the coﬁplaint is Areceived by the
commission; |

"(3) the subject matter of the compléint;

{(4) the name of each person contacted in relation to .

. the complaint;

(5) a summary of the results of the review or-
investigétion of the complaint; -and .

(6) an explanation of the reason the file was closed,
if the commission closed the file wrthout taking action other than‘
to investigate the complaint ‘

(b) The commission, at leasri”duerterly until - final
disposition of the complaint, shall notify the person filing the
complaint of the status of the investigation unless the notice
would jeopardize an undercover investigation.

‘ Added,by Acts 2001, 77th Leg., ch. 917, Sec. 11, eff Sept 1, 2001

Sec. 33;922. INVESfIGATIONS AND FORMAL PRQCEEDINGSl,
(a) - The commissien may conduct a preliminarybinveétigation of the
~ circumstances surrounding - an allegation or appearahce of
“misconduct or disability of a judge to determine if the allegation
or appearance is unfounded or frivolous. '

(5) If after conducting a preliminary investigation under
this section, the commission determines that an allegation or

. appearance of misconduct or disability is unfounded‘or frivolous,
the commission shall terminate the investigation.

(¢) If, after conducting a preliminary investigation under
this section, the commission does not determine that an allegation
or appearance ofv misconduct or disability is wunfounded or
frivoloﬁs, the commiseion: .

(1) shall:

| (A) conduct a full investigation . of the
circumstances surrounding the allegation or ‘appearance of

misconduct or disability; and
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(B) notify the judge in writing of:
(i) the commencement of the investigation;
and-
(ii) the nature of the allegation or
appearance of misconduct or disability being investigated{ and
(2) may: |
. (A) order the juaéé to:
(i) submit a written response to the
allegation or appearance of_misconauct or disability; o;‘
(ii) appear informally . before the
commissioh; | '
(B) order'the deposition of any person; or
(C) request the complainant to appear informally
before the commission.

(d) The commission shall serve an order issued by the
‘commission under:Subsection (c)(Z)(B) on the person who is the
~subject of the deposition and the judgé who is the‘subjeqt of the
investidation. The order must be served within ﬁ ieasonable.time
before the date of the deposition.

(e) The commission. may flle an appllcatlon in a district
court to enforce an order issued by the commission under Subsectlon‘

() (2) (B). | |

(f) The commission shall notify the judge in writing’of the
disposition of a full investigation conducfed by the commission
under this section. ‘ , » '

' (g) If after the 'investigatiqn. has been completed the
commissioh_concludes that formal proceedings will be inétitutedf
thé'matter shall be eﬁtered in a docket to be kept for thaf purpose
and written notice of the institutionrof formal proceedings shall
be servea on the judge without delay; 'The proéeedingsvshall be
entitled: .
"Before the State Commission on Judicial Conduct
‘Inquiry Concerning a Judge, No. __ "

(h) .The notice shall specify in ordinary and concise
language the charges against the judge and the alleged facts on
which the chargés are based and the specific standards contended to

have been violated. The judge is entitled to file a written answer.
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to the charges against the judge not later than the 15th day after
the notice is served on the judge, and the notice,shall so advise
the judge." v

(i) The notice shall be served on the judge or the judge's
attorney of record by personal service of a copy of the notlce by a
person designated by the chairperson. The person serv1ng the
notice shall promptly notify the.elerk in wrltlng of the date on
_which the notice was served. If it appears to the cheirpersoh,on
affidavit that, after reasonable effort during a period of 10 days,
personal eervicevcould not be‘had, service may be made by mailing by
registered or certified mail copies of the notice addressed to the
judge at the judge's chambers or atﬂthe judge's last known residence
in an envelope marked "personal and confidential.” The déte-of
mailing shall be entered in the docket.

(3) a ]udge at the judge's request may elect to have any -
hearlng open to the public or to.persons designated by the ]udge.~
The right of a judge to an open hearing does not preclude placing
witnesses under the rule as provided by the Texas Rules of Civil
Procedure. _ | ;

(k) A judge is not entitled to a jury trial in formal
' proceedlngs before a spec1a1.master or the commission.

(1) The commission shall adopt procedures for hearing from

judges‘and complainants appearing before the commission.. . The
procedures shall ensure the confidentialitj'of a compiainant's
identity as provided under Section 33.0321. ' _
'Acts 1985, 69th Leg., ch. 480 Sec. 1, eff Sept 1, 1985.' Amepded
by Acts 1987, 70th Leg., ch. 486, Sec. 1, eff Aug 31, 1987, Acts
1993, 73rd Leg., ch. 596, Sec. 1, 2, eff. Sept. 1, 1993,\ Acts 1999,,'
76th Leg., ch. 462, Sec. 6, eff. June 18, 1999; Acts 2001, 77th
Leg., ¢ch. 917, Sec. 12, eff. Sept. 1, 2001.

Sec. 33.023. 'PHYSICAL OR MENTAL INCAPACITY OF JUDGE.
(a) In any investigatien or proceeding that involves the phyeical<
or mental incapacity of a judge, the commission may orxdex the judge
 to .submit to a physical or mental examination‘by one or more
dualified physicians or a mental examination by one or more

. qualified.psychologists selected ahd,paid for by the commission.
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(b) - The commission shall give the judge written notice of
the examination not latker than 10 days before the date of the
examination. The notice must include the physician's name and the
date, time, and place of the examination. ' |

(c) Each examining physician shall file a written report of
the examination with the commission and the report shall be
received as evidence without further formality. on request of the
judge or the judge's attorney, the commission shall give the judge a
copy of the report. Thbe physician's oral or deposition testimony
~ concerning the report may be required by the co:nmi‘ssion or by
written demand of the judge. |

(d) If a jﬁdge_ refuses to submit to a physiéal or mental
examination _ordered by the commission under this section, the .
commission may petition a district court for an order ’compelling
the judge to suhmif to the physical or mental examinatioh-.

Acts 1985, 69t.h Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. BAmended
by Acts 1999, 76th Leg., ch. 462, Sec. 7, eff. June 18, 1999; Acts.
2001, 77th Leg., ch. ‘917, Sec. 13, eff. Sept. 1, 200_1.

Sec. 33.024. OATHS AND' SUBPOENAS. In conducting an
investigation, formal proceedings, or proceedings before a special
court of review; a commission member, special master, or member of a
special court of refriew may: |

(1) administer oaths;

(2) - order and provide for inspection of books and.
records; and . |

(3) .issue a subpoena for attendance of a witness or
production of papers, bbooks, accounts, documents, and testimony
relevant to the investigation or proceeding.
Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended
by Acts 1999, 76th Leg., ch. 462, Sec. 8, eff. June 18, 1999.

.Sec. 33.025. ENFORCEMENT OF SUBPOENA. (a) Thé commission
‘may file an application in a district court or, if appropriate, with
a special master or special court of review, to enforce a subpbena
issued by the commission under this chapter.

(b) A special master or special court of review may enforce
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by cdntempt a subpoena issued by the commission, the special
mastef, or the special court of.review. .

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended
by Acts 1999, 76th Leg., ch. 462, Sec. 9, eff. June 18, 1999. -

Sec. 33.026. WITNESS IMMUNITY. (a) In a proceeding or
deposition related to a proceeding befor‘e the commission, a. special
master, or a special court of review, the commission, special
master, or special court of review may compel a person other than
the judge to testify or produce evidence over the person's. c.'I_.aim of
" privilege against self-incrimination. |

(b) A person compelled to testify over a proper claim of
privilege against self-incrimination is not subject to’ indictmént
or prosebution for a matter or transaction about which the person
truthfully testifies or produces ev:l.dence.

(c) A special master has the same powers as a dlstrlct Judge
in matters of contempt and granting immunity.

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended
by Acts 1999, 76th Leg., ch. 462, Sec. 10, eff. June 18, 1999.

Sec. 33.027. DISCOVERY. (a) In formal pioceediné's or in a
'procegding before a special court of review, discﬁoﬁrery shéll be
‘conducted, to the extent practicable, in the manner p;ovided by thé :
rules applicable to civil cases generally. A

(b) On reguest, a special master, thé commission, orv a
‘special court of review shall expedite the discovery in formal
- proceedings dr in a proceeding before a special court of review. -

(c) The following may not Se the subje‘ct of a discovery
request in formal proceedings or in a proceeding before a special
court of review:

(1) the discussions, thought processes, or individual
votes of members of the commission;

(2) the discussions or thought processes of employees
of the commission, including special counsel for the commission;
or ' |

(3) the identity of a c‘ofnplainant or informant if the

person requests that the person's identity be kept confidential.
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Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended
by Acts 1999, 76th Leg., ch. 462, Sec. 11, eff. June 18, 1999.

Sec. 33.028. PROCESS AND ORDERS. (a) Process issued under
this chapter is valid anywhere in the’étate.

(b) A peace officer, an employee of the commission, or any
other person whom the commission, a spebial master, or a special
court of review designatés may serve process or execute a lawful
order of the commission, the>special master, or the special couit of
review. | |
Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended
by Acts 1999, 76th Leg., ch. 462, Sec. 12, eff. June 18, 1999.

Sec. 33.029. WITNESSES' EXPENSES. . A witness called to
testify by the commission other than an officer‘or employee of the
state or a political subdivision or.court of the state is entitled
to the saﬁe mileage expenses and per diem as a witness before a
state grand jury. The commission shall pay these amounts from its
appropriated funds.

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1,‘1985. Amended
by Acts 1999, 76th Leg., ch. 462, Sec. 13, eff. June'18, 1999,

Sec. 33.030. ASSISTANCE TO COMMISSION, SPECIAL MASTER, OR
* SPECIAL COURT OF REVIEW. (aj On request of the commission, the
~attorney generél shall act as its counsel generally or in a
particular inveétigation or proceeding.

(b) A state orx local‘government body or depa;tment, an
officer br‘employeé of a'state orvlocallgovernment body, or an
official or agent of a state court shall cooperate with and give
reasonaﬁle’ assistance.'and information to thé -commissioh, én
authorized representative of the commission, a special master,lor a
special court of review concerning an investigation or piéceeding
before the commission, spéCiai master, or special court of review.
Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended.
by Acts 1999, 76th Leg., ch. 462,‘Sec. 14, eff. June 18, 1999,

Sec. 33.031. NO AWARD OF COSTS. Court costs or attornej's
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fees may not be awarded in a proceeding under' this chaptez. ;
Acts 1985, 69th Legq., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended
by Acts 1999, 76th Leg., ch. 462, Sec. 15, eff. June 18, 1999,

Sec. 33.032, CONFIDENTIALITY OF PAPERS, RECORDS, AND
PROCEEDINGS. (a) Except as otherwise provided by this section and
Secfion 33.034, the pape‘rs filed with and proceedings before the
cbmmiss'ion are confidential prior to the filing of formal chargés.

(b) The formal hearing and any evidence introduced dutihg‘
the formal' hearing, including papers, 'recor.ds, documents,. and ‘
pleadings filed with the clerk, shall be pubiic.

{c) On-issuance of a public admonition, warning, reprimand,.
or public requirement th‘at a person cbtain additional traihing. 6!
education by the commissi‘on,v the record of the informal appearance
and the documents presented to the cothfissi’on during the informal
appearance that are not protected by attorney-client or work
product privilege shall be public. ‘

.(dv) The disciplinary record of ”ka judge, including any
private sangtions, is admissible in a subsec‘;uent‘proceed'ing before:
the commission, a special master, a special court of review., or.a
review tziburial. ' .

.(ve) - On the filing of a written request by a judge, the
commission may release to the person de‘signated vin the request,

"including the judge, the number, nature, ‘and disposition of a
complaint filed against the judge with the commission, except that
the commission may réfuse to release the idéntity of a complainant.

(£) The commiésion may release to the Office of the Chief
Disciplihary Counsel of the State Bar of Texas ‘information
indicating that an attorney, including a judge who is acting in the

vj_udge"s capacity as an attorney, has violated the Texas ' -
V‘Disciplinar‘y Rules o'f Professional Conduct. '

’(g) If the commission issues an order suspending a judge who
has been indicted for a criminal ’offense', the order, any withdrawal
of the order, and ali Yecords and proceedings related to the
suspension shall be public. |

(h) A voluntary agreement to resign from judicial office in

lieu of disciplinary actionlby the commission shall be public on the
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commission's acceptance of the agreement. The agreement and any
agreed statement of facts relating to the agreement are admissible .
in a subsequent proceeding,bbefore the commission. An agreed
statement of facts may be released to the pubiic only if the judge
vioiates a term of the agreement. .

Acts 1985, 69th Legq., ch 480, Sec. 1, eff. Sept. 1, 1985. Amended
by Acts 1987, 70th Leg., ch. 486, Ssec. 2, eff. Aug. 31, 1987; Acts
1987, 70th Leg., 2nd C.S., ch. 47, Sec. 1, eff. Oct. 20, .1987; Acts ‘
1999, 76th Leg., ch. 462,‘ Séc.‘ 16, eff. June 18, 1999; Aéfs 2001,
77th Leg., ch. 917, Sec. 14, eff. Sept. 1, 2001.. |

Sec. 33.0321. CONFIDENTIALITY OF COMPLAINANT'S IDENTITY.
On the reguest of a complainant, the commission may keep the
complainant's identity confidential.

Added by Acts 2001, 77th Leg., ch. 917, Sec. 15, eff. Sept. 1, 2001. -

Sec. 33.033. NOTIFICATION = TO COMPLAINANT.  (a) The.
con&nission shall promptly notify a complaiﬁant of the disposition
of the case. '

‘ (b) The communlcatlon shall inform the compla:.nant that-

(1) the case has been dlsmlssed,

(2) a » private sanction or »or.derv o‘f additional
education has been issued by the commissiqn; | |

(3) a public sanction has been issued by the
; commission;

(4) formal proceeding‘s have been instituted; or

{5) ‘a judge has resigned from judicial office in lieu
of dlsc:.pllnary action by the commlss:.on. |

(c) The communlcatlon may not contain the name of a Judge
unless a public sanction has been issued by the commission or formal
proceedings have been instituted.‘ ‘

{d) If a public sanction has been issued by the commiss"ion}
the communication must include a copy of the public sanction.
| (e) kIf the complaint is dismissed by the commission, the
commission shall :anlude in the notification under Subsection (a):

(1) ' an explanation of each reason for the dismissal;
and
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(2) information relating " to requesting
reconsideration of the dismissed complaint as provided by Sections
33.035(a) and (). | |
Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended
by Acts 1987, 70th Leg., ch. 486, Sec. 3, eff. Aug, ’31, 1987; ‘Acts
1999, 76th Leg.,b ch. 462, Sec. 17, eff. June 18, 1999; Acts 2001,
77th Leg., ch. 917, Sec. 16, eff'. Sept. 1, 2001.

Sec. 33.034. REVIEW OF COMMISSION DECISION. (a) A judge
who receives from the commission any type of sanction, or a censure
issued by the: cemmiss;i.on under Section  1-a(8), ‘Article v, Tex'as .
Constitution, is entit'led to a review of the commission's decision .
‘as pxovided by this section. This section does not apply to. a
decision by the commission to :Lnst:Ltute formal proceed:.ngs.

(b) Not later than the 30th day after the date on which the
commission issues 1t_s ‘decision, the judge must file with the chief
justice of the supreme court a written request for appointment of a
special court of review. '

“(c)  Not later than the 10th day after the chief justice
receives the written reque"st, the chief justice shall select by lot
the court of review. The court of review is composed of three eourt
of appeals justlces, other than a justice serving in a court of
appeals dlstrlct in which the judge petitioning for rev1e_w of the
commission's order serves and other than a justice servingbon the
commission. - The chief justice shall notify the petitioner and the
commission of the identities of the jﬁstices_ appointed to the court
and of the date of their appointment. Service on the court shall be
considered a partkof the official duties of a justice, and no

: addltlonal compensatlon may be pald for the sexrvice. '

(d) within 15 days after’ ‘the appointment of the court of
review, the commission shall file with- the clerk a charging
" document that ineludes, as applicable, a c'opir of the censure or
- sanction issued and any additional charges to be considered by the
court of réview. The charging document is public on its filing.
with the clerk. On ree’eipt of the filing of the charging'document;
the clerk shall send the ché.rging document tovvlthe judge who is the

subject of the document and to each justice on the court of review.
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(e) The review by the court under this section:

(1) of a censure is a review of the record of the
proceeaings that resulted in the censure and is based on the law and
facts that were presehted in the proceedings and ahy additional
evidence that the court in its discretion may, for good cause shown,
ﬁermit; and ' |

(2) of a sanction is by trial de novo as that term is
used in the appeal of cases from justice to county court. |

(e=1) Any hearlngs of the court shall be public and shall be
held at the location determined' by the court. Any evidence
introduced during a hearing, including papers, records, documents,
" and pleadings filed with the clerk in the proceedings, is public.

(f£)  Except as otherwise provided by this section, the
ptocedure'for the review of a sanction is govezned to the extent
practicable bybthe rules of law, evidence, and procedure that apply
to the trial of civil actions-genezally;
(g) A judge is not entltled to a trlal by jury in a review of
" a sanction under this sectlon.
(h) within 30 days after the date on which the charglngl
»document is filed with the clerk, the court shall cénduct a hearing
"on the charging‘documenf. fhe court may, if good cause is shown,
grant one or more continuances not to exceed a total of 60 days.
Within 60 days after the hearing, the court shall issue a decision
as to the proper dlsp051tlon of the appeal.
(i) The court's dec151on under this section is'.not
appealabie.
Added by Acts 1987, 70th Leg., 2nd C.S., ch. 47, Sec. 2, eff. Oct.
20, 1987. Amended by Acts 1299, 76th Leg., ch. 462, Sec. 1B, eff.
June 18, 1999; Acts 2001, 77th Leg., ch. 917, Sec..17, eff. Sept. 1,
2001.
Amended by: } .
Acts 2009, 8lst Leg., R.S., Ch. 805, Sec. 2, eff. June 19,
2009. .

Sec. 33.035. RECONSIDERATION OF COMPLAINT, (a) A
complainant may request reconsideration of a dismissed complaint

if, not later than the 30th day after the date of the communication
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informing the complainant of the dismissal, the ’complainant,
provides additional evidence of misconduct committed by the judge.
(b) The commission shall deny a request for ieéonsidération
if the complainant does not meet the requirements under Subsection
(a). The commission shall notify the complainant of the denial in
writing. o
(¢c) The . comission shall grant a request for
reconsideration if the complainant meets the requilrements under
Subsé:tion (a). After grahting a quuesf, the commission shall
vote to: | ,
(1) affirm the original decision to ' dismiss the
complaint; or ’
(2) reopen the complaint. o ‘
(d) The commission shall notify the complainant of the
results of the commission's vote under :S'ubsection (c) in writing.
(e) The commission shall conduct an - appropriate
invesfigation of a complaiht reopened under Subsection (é).(Z) . The
investigation shall be conducted by commission staff wﬁov were not
involved in the original investigation. v
» (£) A complainant may request reconsideration of a
dismissed complaint under this section only once. '
- Added by Acts 200’1, 77th Leg., ch. 917, Sec; iB, eff. Sépt. 1, 2001.
Sec. 33.036. CERTAIN DISCLOSURE OF INFORMATiON. (a) To
protect the public interest, the commission may disclose
information relating to an investigation or proceeding under this
chapter to: '
(1)  a law enforcement égency;
(2) av.éublic official who is authorized or required by
law to appoint a pexsbn to serve as a judge;
. (3} the supreme court; or
(4) an entity that provides comission—drdered
‘education to jﬁdges.
(b) Information may be disclosed under this section only to
the extent necessary for the récipient of the information to
perform an additional duty or function.

Added by Acts 2001, 77th Leg., ch. 917, Sec. 18, eff. Sept. 1, 2001.
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Sec. 33.037. SUSPENSION PENDING APPEAL. If a judge who is
convicted of a felony or a misdemeanor involving official
misconduct appeals the coﬁviction, the commission shall suspend the
judge from office without pay pending final disposition of the
appeal. »

Added by Acts 2001, 77th Leg., ch. 917, Sec. 18, eff. Sept. 1, 2001.

Sec. 33.638. AUTOMATIC REMOVAL. A judge is automatically
removed from the judge's office if the judge is convicted of or is
granted deferred adjudication for: |

(1) a felony; or
‘(2) a misdemeanor involving official misconduct.

Added by Acts 2001, 77th Leg., ch. 917, Sec. 18, eff. Sept. 1, 2001.
SUBCHAPTER C. JUDICIAL CONDUCT

Sec. 33.051. SOLICITATION OR ACCEPTANCE OF REFERRAL FEES OR
GIFTS BY JUDGE; CRIMINAL PENALTY. (a) A judge commits an offense
if the judge solicits or accepts a gift or a referral fee in
exchange for referring any kind of legal business to an attorney or
law firm. This'subsgctioh does not prohibit a judge from:

(1) sdliciting funds- for appropriate campaign ox
officeholder expenses as permitted by Canon 4D, Code of Judicial
Cdnduct, and state law; or ’ |

>(2) . accepting a gift in accordance with the provisions
of Canon 4D, Code of Judicial Conduct. ‘
(b) It is an  affirmative defense to prosecution undér
Subsection (a) that: ‘ | )

(1) the judge solicited the gift or referral fee
before taking the oath df office but'acceptéd the gift or fee after
taking the oath of office; or S

(2) the judge solicited or accepted the gift or
referral fee after taking the oath of office in exchange for
referring tolanAatto:ney or law firm iegal businesé that the judge
was engaged in but was unable to complete before taking the oath of

office.
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(c) An offense under this section is a Class B misdemeanor.

(d) If, after an investigatiop, the commission determines
that a judge engaged in conduct describe§ by Subsection (a) to which
Subsection (b) does not apply, the commission may issue a sanction
against the judge or institute formal proceed‘inqs, regardless of
whether the judge is being prosecuted or has been convicted of an
offense under this section. | | '

{e) An attorney or judge who has information that a judge
engaged in conduct described by Subsection (a) fo which Subsection
(b) does not éppiy shali file a complaint with the conuhission not
later than the 30th day after the date the attorney or judg’e'
cbtained the information. A judge who fails to. cbmply-.with-this
subsection is subject to sanctions by the commission. An attorney
who fails to comply with this subsection is subject to idisciﬁli’ne By
the Comm'ission.for Lawyer Discipline under Subchapter E, Chépt»er
Bl. ' '

(£) "Foz purpos‘es of this section:

(1) - "Judge" does not include a constitutional county
“court jﬁ’dge, a statutory county coﬁrt judge 'who is authorized by ,.law
to engage in the private practice of law, a justice of the peace; or .
a municipal court juage, if that judge or justice of the ’peace‘
solicits orv.acceptsv- a-gift or a referra’l fee in exchange’folr
referring legal business that invblves a matter over which that
judge or justice of the peace will not preside in the court of that
 judge or justice of the peace.‘ |
(2) F'Refefra’l - fee” includes "forwarding fees,v

acknowledgment fees, and any form of payment, benefit, or
compensation related to the reférral or placement of laipotential
client for legal éezvi‘ces. '

Added by Acts 2003, 78th Leg., ch. 850, Sec. i, eff. Sept. 1, 2003,
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